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3RD VOLUME OF REVIEW EXHIBITS:  RES 65-110 
SESSION OF APR. 5, 2006 

 
RE 65 ProOrd 3, Presiding Officer directs protection of documents 
   marked “For Official Use Only” or “FOUO,” and with other 
   protective markings, Jan. 13, 2006 (3 pages) 1
 
RE 66 PO1 I, Scheduling Trial Terms, Jan. 19, 2006 (3 pages)  4
 
RE 67 PO1 J, Introduction of LTC Vokey, Jan. 20, 2006 (2 pages) 7
 
RE 68 PO1 K, Scheduling Next Trial Term in U.S. v. Khadr, and  
   CPT Merriam’s response, Jan. 20, 2006 (3 pages) 9
 
RE 69 PO1 L, Scheduling Next Trial Term in U.S. v. Khadr, and  
   Professor Ahmad’s response, Jan. 23, 2006 (3 pages) 12
 
RE 70 PO1 M, Revised Schedule in U.S. v. Khadr, to end of May 2006,  
   Jan. 23, 2006 (3 pages) 15
 
RE 71 PO1 N, Reply to LtCol Vokey concerning his request for delay,  
   Jan. 26, 2006 (4 pages) 18
 
RE 72 PO4, Presiding Officer explains how to preserve objections, 
 And necessity to comply with Presiding Officer Memoranda, 
 Jan. 25, 2006 (2 pages) 22
 
RE 73 Chief Defense Counsel details LtCol Vokey to defense the 
 the Accused O4, Jan. 20, 2006 (2 pages) 24
 
RE 74 D5, Defense Requested Schedule asks to delay 60 days, 
 Feb. 14, 2006 (7 pages) 26
 
RE 75 D5 A, Presiding Officer asks Defense for more information to  
 support request for delay, Feb. 16, 2006 (2 pages) 33
 
RE 76 D5 B, Prosecution recommends that defense request for delay 
 be denied, Feb. 15, 2006 (5 pages) 35 
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RE 77 D6, Defense Discovery Motion requesting application of 
 discovery provisions of the military justice system because 
 discovery provisions under Commission law are minimal,  
 Feb. 21, 2006 (8 pages) 40
 
RE 78 Qualifications of Professor Wilson and Presiding Officer’s 
 Email, Feb. 22, 2006 (37 pages) 48
 
  1. Letter from Professor Wilson to Colonel Sullivan, Feb. 19,  50  
    2006, (6 pages) 
 

2. NACDL Ethics Opinion, Aug. 2, 2003 (26 pages) 56
  
3. Email PO1 F on Scheduling, Dec. 16, 2005 (3 pages) 82 

 
RE 79 D7, Motion to Abate based on conflict between the President’s 
 Military Order and Military Commission Order No. 1 (Aug.  
 31, 2005), Feb. 23, 2006 (15 pages)  85 
 
  1. Defense Motion, Jan. 5, 2006 (11 pages) 86
 

2. Hicks R. 114 (1 page) 97
 

3. Memorandum by Legal Advisor to Appointing Authority, 
 Aug. 11, 2004 (2 pages) 98

 
RE 80 PO1 O, Trial Schedule, Feb. 23, 2006 (2 pages)  100 
 
RE 81 List of Current Presiding Officer Memoranda, Feb. 16, 2006 
 (1 page)  102 
 
RE 82 PO2 A, Presiding Officer’s Modified Discovery Order, Feb. 28, 
 2006 (10 pages)  103 
 
RE 83 D6 A, Prosecution Response to Defense Objection to Discovery 
 Order and Request that military justice procedures be used,  
 Feb. 28, 2006 (Motion 11 pages, Total is 26 pages)  113 
 
  1. Lieber Code of 1863 (15 pages) 124
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RE 84 PO2 B, Presiding Officer directs status check on Discovery, 
 Mar. 1, 2006 (1 page)  139 
 
RE 85 D7 A, Prosecution Response to Defense Motion to Abate 
 based on conflict between the President’s Military Order 
 and Military Commission Order No. 1 (Aug. 31, 2005),  
 Mar. 1, 2006 (Brief is 9 pages, Total is 17 pages)  140 
 

1. DoD News Release on Publication of Military Commission  
Order No. 1 (Aug. 31, 2005) (2 pages) 149

 
2. DoD News Transcript on Publication of Military Commission  
Order No. 1 (Aug. 31, 2005) [Interview of BG Hemingway] 
(6 pages) 151
 

RE 86  Presiding Officer grants defense requested delay in part, 
   Mar. 7, 2006 (5 pages)  157 
 
RE 87  PO1, Presiding Officer directs parties to be ready to discuss 
   scheduling at next hearing, Mar. 9, 2006 (2 pages)  162
 
RE 88  PO2, Prosecution partially complies with discovery order, 
   Mar. 8, 2006 (1 page)  164
 
RE 89  PO2, Defense partially complies with discovery order, 
   Mar. 8, 2006 (1 page)  165
 

1. Memorandum from Professor Wilson to Prosecution, RE: 
Defense Discovery, Feb. 27, 2006 (3 pages) 169

 
2. Email on Discovery, PO2, Mar. 9, 2006 (2 pages) 172

 
RE 90  POM Listing, Index of current POMs, Apr. 4, 2006 (1 page)   174
 
RE 91  PO2B, Prosecution Reply to Defense Response to Discovery                                    

Status Order, Mar. 10, 2006 (2 pages)   175
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RE 92  PO Decision granting Prosecution request for extension to comply 
with discovery deadline, Feb. 10, 2006 (Decision 1 page, email 
conversations surrounding compliance (6 pages) total 7 pages)  177 

 
RE 93  Prosecution request for delay in compliance with Discovery Order  

Apr. 2, 2006 (2 pages)   184 
 

1. Prosecution Response to Discovery Status Order Mar. 8,  
2006 (1 page)  186 

 
2. Email correspondence surrounding request, Mar. 1, 2006           187 

(7 pages) 
 
RE 94  CV of Commission Translators, Apr. 4-7, 2006 (7 pages)   194
 
RE 95  Filings Inventory, filings since  4 Nov. 2005, Apr. 4, 2006 
  (9 pages)   201
 
RE 96  Defense Request for delay to meet with accused and to prepare     210
   for the scheduled proceeding, and POs Decision, Apr. 4, 2006  
   (4 pages)  
 
RE 97  Video Index, July 12, 2005 (translation date) (3 pages)                  214
    
RE 98  CITF ROI Witness Interview, Apr. 20, 2004 (2 pages)                   217
    
RE 99  Place Holder – CD (CD not shown in court) No date (1 page)        219 
 
RE 100 Prosecution proposed trial schedule, Apr. 5, 2006 (1 page)            220
 
RE 101 Accused statement to the Presiding Officer, no date (1 page)         221
 
RE 102 Transcript of 8-5 Session, Feb. 2006 (3 pages)                                222 
 
RE 103 New York Times Editorial, Nov., 30 2001 (2 pages)                        225
 
RE 104 Compensation for Immigration Judges, Sep. 30, 1996 (1 page)       227
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RE 105 Appointing Authority Decision on Challenges for Cause (From  
Hamdan and Hicks Session Transcript) Oct. 19, 2004 (28 pages)  228 

 
RE 106 US v. Acosta, 49 M.J. 14, Sept. 22, 1998 (9 pages)                          256
 
RE 107 US v. Edmunds, 1995 CCA LEXIS 407, Feb. 14, 1995 (4 pages)     265
 
RE 108 D8: Transfer of Accused as Punishment for cooperation in  
             Commission Proceedings Apr. 6, 2006 (42 pages)                           269
 
RE 109 Witness requests and other matters concerning D8, Apr. 6, 2006   311
             (4 pages) 
 
RE 110 PO1P Trial Schedule, April 7, 2006  (1 page)                                  315
   
 
 
 
                 
   
 

































































































































































































B. Legal Advisor to the Appointing Authority for Military Commissions, 

Memorandum for the Presiding Officer, SUBJECT: Presence of Members and Alternate 

Members at Military Commission Sessions (August 11,2004) (2 pages). 

By: 

 xil led Defense Counsel 

MUNEER I. AHMAD 
Associate Professor of Law 

civilian Defense Counsel for Omar Ahmed Khadr 

11 
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P (LtCol No, sir. 

PO : Okay. Members, I have been appointed as the presiding 
officer. On Monday you got all the commission orders, 
the directives, =he instructions, except for HCI 
Number 8. Those instructions and references app;y to 
all the cases in which you may be a commission member. 
I am charged with certain duties. I preside over the 
commission proceeding during open and closcd sessions. 
As the only lawyer appointed to the commission, X will 
ino truc t  you on the law. 

However, the President has decided that the commission 
will decide all questions of law and fact. You are not 
bound to accept the laws as given to you by me, You can 
accept the law as argued to you by counsel, whether by 
briefs, or in motions, or attachments. It is also given 
to you by me in instructions. If you have questions on 
the law when we are sitting in the commission hearing, 
you may ask counsel questions about whatever i t  is they 
are arguing. 

We are not going to discuss the cases with anyone 
including ourselves, including recesses or adjournments. 
When we are meeting in closed conference, then we will 
discuss it. We will only consider evidence properly 
admitted before the commission. You are not going to 
consider any other accounts or anything you may have 
learned in a past life. 

You may not discuss the proceedings of this commission 
with anyone who is not a member of the panel. If anyone 
attempts to do it, tell them to stop, notify me; and I 
will make sure appropriate action is taken. When we are 
closed to deliberate, we alone will. be present. Each of 
us has an equal voice and vote in deciding and 
discussing aJ.1 issues submitted to us. Rs prasidFn9 
officer, I will preside over the closed conference 
deliberations and I will speak for the commission in 
announcing results. 

Outside influence from superiors in the governmental 
chain will not be tolerated. If anyone tries to 
influence you in any way, notify me immediately and 
appropriate action will be taken. No one in your chain, 
or in any other chain, can reprimand you or do anything 
to you for your actions on this commission. S ~ m e  of you 
may serve as members, or alternate member, on note than 

* . .*.. , . 
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DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGON 
WASHINGTON. OC 20301 - 1  600 

August 1 I, 2004 

MEMORANDUM FOR Presiding Officer, Colonel Peter Brownback 

SUBJEC'I': Prescnce of Members and Alternate Members at Military Commission 
Sessions 

The Orders and instructions applicable to trials by Military Commission require the 
presence of all members and altcmate members at all sessionslprocecdings of Military 
Commissions. . 

The President's Military Order (PMO) of November 13,200 1, "Detention, Treatment, 
and Trial of Certain Non-Citizens in the War Against Terrorism," requires a full and fair 
trial, with the military wmmission sitting as the triers of both fact and law. See Section 
4(c)(2). The PMO identifies only one instance in which the Presiding Officer may act on 
an issue of Inw or fact on his own. 'l'hen, it is only with the members present that he may 
so act and the members may overrule the Presiding Officer's opinion by a ~na~jority of the 
Commission. See Sectiorl4(c)(3). 

Further, Military Commission Order (MCO) No, 1 requires the presence of all 
members and alternate members at all sessions/procee<lings of Military Commissions. 
Though MCO No. I delineates duties for the Presiding Officer in addition to those of 
other Commission Members, it does not contemplate convening a session of a Military 
Commission without all of the members present. 

The "Commission" is a body, not a proceeding, in and of itself. Each Military 
Commission, comprised of memben, collectively has jurisdiction over violations of the 
laws of war and all other offenses triable by military commission. The following 
authority i s  applicable. 

MCO No. 1, Section 4(A)(1) directs that the Appointing Authority shall appoint 
the members and the alternate member or members of'each Commission. As such, 
the appointed members and alternate members collectively make up each 
"Commission." 

MCO No. 1 ,  Section 4(A)( 1 )  also requires that the altcrnatc member or memhm 
shall attend all sessions of the Commission. This requirement for alternate 
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~nembers to attend all sessions assume. that members arc required to at.ttend all 
sessioi~s of the Commission, as well. 

MCO No. I. Section 4(A)(4) directs the Appointing Authority lo designate a 
Presiding Oi'ficer fro111 among the members of each Commission. 'I'his is tbrther 
evidence that the Commission was intended to operate as an entity including all of 
the members. 

MCO No. 1, Section 4(A)(4) also states that the Presiding Officer will preside 
over the proceedings of the Commission from which he or she was appointed. 
ln~plicit in this statement is the understanding that thcrv arc no proceedings 
without the Commission coinposed of and operating with all of its members. The 
Presiding Ollicer is only one of the appointed membcn to the Commission, who 
in addition. presides over thc proceedings of  tlle Commission. 

~e$al Advisor to rhe ~ppGnting Authority 
for Military Commissions 

. cc: Chief Defense Counsel 
Chief Proscct~tor 

RE 79 ( K h m  
Page 15 of 15 
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Hodges, Keith 

From: 
Sent: Thursday, February 23,2006 4:58 PM 

To: 

Subject: PO 1 0: Khadr - Revised Schedule 

Attachments: PO 1 0 - Khadr - Revised Trial Schedule (23 Feb 06).doc 

The attached filing (PO 1 0) reflects the 8-5 conference held on 22 Feb 06 among counsel and the PO. 

<<PO 1 0 - Khadr - Revised Trial Schedule (23 Feb 06).doc>> 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

Page 100 
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Trial Schedule, 23 Feb 06 
UMed States v. Khadr 

IV I 0 (Supeding like entries in FV I series) 
Blank entries to be resolved later 

' A "law motion" is any motions except that to supp~ss evidence or address another evidentiary matter. 
Dates will be established in the directed brief if directed briefs a~ used. 

RE 80 (Khadr) 
Page 2 of 2 
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Notes 
POM 4-3 
POM 4-3 
POM 4-3 
POM 10-2 

POM 4-3 
POM 4-3 
POM 4-3 
POM 10-2 

Indicate estimated length of case 
Indicate estimated length of case 
Indicate estimated length of case 
Indicate estimated length of case 

POM 6-2 

Date 
8 Mar 06 
16 Mar 06 
23 Mar 06 
16 Mar 06 
3 April Trial Term 

28 Apr 06 
5 May 06 
12 May 06 
5 May 06 
5 Jun trial term 

As soon as need is 
identified 

# 
1 .  
2. 
3. 
4. 
5. 

6. 
7. 
8. 
9. 
10. 

1 1 .  
12. 
13. 
14. 
15. 
1 6. 
17. 
18. 

Event 
"Law" Motions: ~ot ion'  
"Law" Motions: Response 
"Law" Motions: Reply 
Witness requests on law motions 
Session (without members) 

Choice of counsel (CDC) 
Voir dire of PO 
Pleas (already reserved) 
Litigate Law motions 
Discovery Order litigation 

Evidentiary motions: Motion 
Evidentiary motions: Response 
Evidentiary motions: Reply 
Witness requests on evidentiary motions 
Litigate evidentiary motions and remaining 
law motions. 
Voir dire of members 
Witness requests -merits and sentencing 
Prosecution case in chief - Merits 
Defense case in chief - Merits 
Prosecution - Sentencing 
Defense - Sentencing 
Directed briefs 
Requests to take conclusive notice 



Index of Current POMs - February 16,2006 

See also: htt~://www.defenselink.rnil/news/Aun2004/commi ssions memoranda. html 

Number Topic Date 

Presiding Officers Memoranda 

Appointment and Role of the Assistant to the Presiding Officers 

Communications, Contact, and Problem Solving 

Motions Practice 

Spectators at Military Commissions 

Requesting Conclusive Notice to be Taken 

Access to Evidence, Discovery, and Notice Provisions 

Trial Exhibits 

0 btaining Protective Orders and Requests for Limited Disclosure 

Presiding OfTicer Determinations on Defense Witness Requests 

Qualifications of Translators / Interpreters and Detecting 
Possible Errors or Incorrect Translation / Interpretation 
During Commission Trials 

Filings Inventory 

Records of Trial and Session Transcripts 

Commissions Library 

There is currently no POM 15 

Rules of Commission Trial Practice Concerning Decorum of 
Commission Personnel, Parties, and Witnesses 

* - Also a joint document issued with the Chief Clerk for Military Commissions. 

September 14,2005 

September 14,2005 

September 8,2005 

September 20,2005 

September 19,2005 

September 9, 2005 

September 8,2005 

September 21,2005 

September 14,2005 

September 30,2005 

September 7, 2005 

September 29, 2005 

September 26, 2005 

September 8,2005 

February l6,2OO6 
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UNITED STATES OF AMERICA 1 
) Modification to PO 2, (Discovery Order) 

v. 1 
28 Feb 06 

OMAR AHMED KHADR 
a/k/a Akhbar Farhad 1 
afkfa Akhbar Farnad 

1. This filing modifies PO 2 (Discovery Order). The terms "date this order is issued" and "the 
date of this order" shall be the date of PO 2 (19 Dec 05). 

2. If either party objects to this modification, they shall file a motion in accordance with POM 4- 
3 not later than 7 March 2006. 

3. It is noted that: 

a. The Prosecution previously requested, and was granted, a delay until 1 Mar 06 to 
complete discovery on some items. 

b. The Defense filed D 6. This modification does not affect the viability of that motion with 
respect to the original Discovery Order PO 2, and D 6 shall be considered with respect generally 
to this modification. However, if there are any objections to the specifics in this modification, 
then counsel shall comply with paragraph 2 above. 

4. Change paragraph 3 to read as follows. 

3. All disclosures required by this Order are continuing in nature. 

a. The times set forth below apply to any matter known to exist, or reasonably 
believed to exist, on the date this Order is issued. If any matter required to be disclosed 
by this order is not known to exist on the date this Order is issued, but later becomes 
known, the party with the responsibility to disclose it under this Order will disclose it 
as soon as practicable, but not later than three duty days from learning that the matter 
exists. 

b. In those cases when any matter required to be disclosed by this Order, 
becomes known after the date of this Order, but the party is unable to obtain or produce 
it as required, the party shall give written (email) notice to opposing counsel within 
three duty days, said notice including a description of the nature of the item or matter 
and the date and time when it will be produced or disclosed. 

Discovery Order Modifiation, PO 2 A US v. Khadr,, Page 1 of 10 Pages 
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c. Ifa party is unable to complete its discovery obligations within the time 
provided, it shall complete that discovery that it can and request a delay for only those 
matters yet to be provided. 

5. Add the following to the end of paragraph 10: 

a. If a matter is in electronic form, it shall be provided in the same electronic 
form unless reasons - stated and justified when the matter is provided - dictates 
otherwise such as a proprietary program unavailable to the parties, security reasons, or 
otherwise. 

b. Electronic "searchability" of documents. 

(1) Because it is not possible to create a 100% accurate, text-searchable 
document using Optical Character Recognition (OCR) or other software, no party 
guarantees a text search in an electronic document will be 100% accurate. While 
providing documents and other evidence in electronic form is preferred and text- 
searching is a useful technology, it is not a substitute for reading or viewing the 
document itself. 

(2) Matters shall be considered to have been disclosed pursuant to this 
Discovery Order when the matters or documents provided are viewable by sight either 
as displayed on a computer monitor, printed, or in other hard copy form regardless of 
whether a text search reveals the information. 

(3) A party shall not, however, convert a text-searchable or OCR'd 
document before serving on the opposing party to prevent the opposing party from 
using text-searching sof€ware or tools. 

6. Change paragraph 12 c to read: 

c. "Synopsis of a witness' testimony" is that which the requesting counsel has a 
good faith basis to believe the witness will say, if called to testify. 

(1) A synopsis shall be prepared as though the witness were speaking 
(first person), and shall be sufficiently detailed so as to demonstrate both the 
testimony's relevance and that the witness has personal knowledge of the matter 
offered. See Enclosure 1, POM 10-2, for some suggestions. 

(2) If a statement or report that has been provided to the opposing party 
contains a complete synopsis of what the witness will testi@ to, the statement or report 
is identifiable by bate stamp number or otherwise, and the location of the report or 
statement is reasonably described, no further synopsis is required provided that the 
witness list refers to the statement or report as containing the synopsis. If there is a 
statement or report that contains a portion of the synopsis of the witness' testimony, a 

Discovery Order ModiJication, PO 2 A US v. Khadr,, Page 2 of 10 Pages 
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party need only identi@ the statement or report as described above and provide a 
synopsis of any additional matters about which the witness will testify. 

7. Add the following to the end of paragraph 14. 

The Prosecution may request a delay in complying with this order by either filing a 
motion or special request for relief with the Presiding Oficer in accordance with POM 
4-3. 

8. Add the following to the end of paragraph 15. 

The Defense may request a delay in complying with this order by either filing a motion 
or special request for relief with the Presiding Oficer in accordance with POM 4-3. 

IT IS SO ORDERED: 

Is1 
R. S. CHESTER 
Colonel, U.S.M.C. 
Presiding Oficer 

RE 82 (Khadr) 
Page 3 of 10 
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This and the remaining pages show changes to the PO 2 after applying PO 2 A. 

UNITED STATES OF AMERICA 

OMAR AHMED KHADR 
a/Wa Akhbar Farhad 
a/k/a Akhbar Farnad 

) 

) DISCOVERY ORDER (PO 2) 
) 

) 19 Dec 2005 
AS MODIFIED BY PO 2 A 

1 DATED 27 FEB 06 

1. The Presiding Oficer finds that to ensure a full and fair trial, the following ORDER is necessary. 
All correspondence to the Presiding Officer concerning this Discovery Order shall reference the filings 
designation, PO 2. (See POM 12-1 concerning filings designations.) 

2. This Order does not relieve any party of any duty to disclose those matters that Commission Law 
requires to be disclosed. Where this Order requires disclosure at times earlier or later than Commission 
Law provides or requires, the Presiding Officer has determined that such earlier or later disclosure is 
necessary for a full and fair trial. 

3. All disclosures required by this Order are continuing in nature. 

a. The times set forth below apply to any matter known to exist, or reasonably believed 
to exist, on the date this Order is issued. If any matter required to be disclosed by this order is 
not known to exist on the date this Order is issued, but later becomes known, the party with the 
responsibility to disclose it under this Order will disclose it as soon as practicable, but not later 
than three duty days from learning that the matter exists. 

b. In those cases when any matter required to be disclosed by this Order, becomes 
known after the date of this Order, but the party is unable to obtain or produce it as required, 
the party shall give written (ernail) notice to opposing counsel within three duty days, said 
notice including a description of the nature of the item or matter and the date and time when it 
will be produced or disclosed. 

c. If a party is unable to complete its discovery obligations within the time provided, it 
shall complete that discovery that it can and request a delay for only those matters yet to be 
provided. 

4. Any matter that has been provided or disclosed to opposing counsel prior to the entry of this Order 
need not be provided again if only to comply with this Order. 

Discovery Order Modification, PO 2 A US v. Khadk,, Page 4 of 10 Pages 
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5. Providing a list of witness names in compliance with this discovery Order does not constitute a 
witness request. Witness requests must be made in accordance with POM #lo-2. 

6. Neither the Presiding Officer nor the Assistant shall be provided with a copy of the items ordered to 
be produced or disclosed by this Order. If counsel believe there has not been adequate compliance 
with this Order, counsel shall seek relief using the procedures in POM 4-3 or POM 7-1, as appropriate. 

7. Objections to the wording of this Order, or the authority to issue this Order. 

a. If counsel need the requirements of this discovery Order clarified, the Presiding Officer will 
be available during the Jan 2006 trial term to discuss the matter. 

b. Counsel who object to the requirements of this discovery Order, the Presiding Oficer's 
authority to issue a discovery order, or who seek any relief from the requirements of this Order shall 
file a motion in accordance with POM 4-3 NLT 3 1 Jan 2006. 

8. Failure to disclose a matter as required by this Order may result in the imposition of those sanctions 
which the Presiding Officer determines are necessary to enforce this Order or to otherwise ensure a fill  
and fair trial. 

9. If any matter that this Order, or Commission Law, requires to be disclosed was in its original state 
in a language other than English, and the party making the disclosure has translated it, has arranged for 
its translation, or is aware that it has been translated into English from its original language, that party 
shall also disclose a copy of the English translation along with a copy of the original untranslated 
document, recording, or other media in which the item was created, recorded, or produced. 

10. Each of the disclosure requirements of this Order shall be interpreted as a requirement to provide 
to opposing counsel a duplicate of the original of any matter to be disclosed. Transmittal of a matter to 
opposing counsel electronically satisfies the disclosure requirements herein and is the preferred method 
of production. When disclosure of any matter is impracticable or prohibited because of the nature of 
the item (a physical object, for example), or because it is protected or classified, the disclosing party 
shall permit the opposing counsel to inspect the item in lieu of providing it. 

a. If a matter is in electronic form, it shall be provided in the same electronic form 
unless reasons - stated and justified when the matter is provided - dictates otherwise such as a 
proprietary program unavailable to the parties, security reasons, or otherwise. 

b. Electronic "searchability" of documents. 

(1) Because it is not possible to create a 100°? accurate, text-searchable 
document using Optical Character Recognition (OCR) or other software, no party guarantees a 
text search in an electronic document will be 100% accurate. While providing documents and 
other evidence in electronic form is preferred and text-searching is a usefil technology, it is not 
a substitute for reading or viewing the document itself. 
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(2) Matters shall be considered to have been disclosed pursuant to this 
Discovery Order when the matters or documents provided are viewable by sight either as 
displayed on a computer monitor, printed, or in other hard copy form regardless of whether a 
text search reveals the information. 

(3) A party shall not, however, convert a text-searchable or OCR'd document 
before serving on the opposing party to prevent the opposing party from using text-seraching 
software or tools. 

1 1. A party has not complied with this Order until that party has disclosed to detailed counsel for the 
opposing party - or another counsel lawfully designated by the detailed counsel - the matter required to 
be disclosed or provided. 

12. Definitions: 

a. "At trial." As used in this order, the term "at trial" means during the proponent party's case 
in chief (and not rebuttal or redirect), whether on merits or during sentencing. Matters to be disclosed 
which relate solely to sentencing will be so identified. 

b. "Exculpatory evidence" includes any evidence that tends to negate the guilt of the accused, 
or mitigates any offense with which the accused is charged, or is favorable and material to either guilt 
or to punishment. 

c. "Synopsis of a witness' testimony" is that which the requesting counsel has a good 
faith basis to believe the witness will say, if called to testifjl. 

(1) A synopsis shall be prepared as though the witness were speaking (first 
person), and shall be sufficiently detailed as to demonstrate both the testimony's relevance and 
that the witness has personal knowledge of the matter offered. See Enclosure 1, POM 10-2, for 
some suggestions. 

(2) If a statement or report that has been provided to the opposing party contains 
a complete synopsis of what the witness will testifjr to, the statement or report is identifiable by 
bate stamp number or otherwise, and the location of the report or statement is reasonably 
described, no further synopsis is required provided that the witness list refers to the statement 
or report as containing the synopsis. If there is a statement or report that contains a portion of 
the synopsis of the witness' testimony, a party need only identify the statement or report as 
described above and provide a synopsis of any additional matters about which the witness will 
testiQ. 

d. "Disclosure" as used in this Order is synonymous with "production." 

e. "Matter" includes any matters whatsoever that is required to be produced under the terms of 
this Order, whether tangible or intangible, including but not limited to, physical objects, documents, 
audio, video or other recordings in any media, electronic data, studies, reports, or transcripts of 
testimony, whether from depositions, former commission hearings, or other sworn testimony. 
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13. Nothing in this Order shall be interpreted to require the disclosure of attorney work product to 
include notes, memoranda, or similar working papers prepared by counsel or counsel's trial assistants. 

14. The Prosecution shall provide to the Defense the items listed below not later 3 1 Jan 2006. The 
items shall be provided to the detailed defense counsel unless the detailed defense counsel designates 
another lawful recipient of the items. The Prosecution may request a delay in complying with this 
order by either filing a motion or special request for relief with the Presiding Officer in accordance 
with POM 4-3. 

a. Evidence and copies of all information the prosecution intends to offer at trial. 

b. The names and contact information of all witnesses the prosecution intends to call at trial 
along with a synopsis of the witness' testimony. 

c. As to any expert witness or any expert opinion the prosecution intends to call or offer at 
trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied upon by 
the expert relevant to the subject matter to which the witness will testifL or offer an opinion, and a 
synopsis of the opinion that the witness is expected to give. 

d. Exculpatory evidence known to the prosecution. 

e. Statements of the accused in the possession or control of the Office of the Chief Prosecutor, 
or known by the Office of the Chief Prosecutor to exist, that: 

(1) The prosecution intends to offer at trial whether signed, recorded, written, sworn, 
unswbrn, or oral, and without regard to whom the statement was made. 

(2) Are relevant to any offense charged, and were sworn to, written or signed by the 
accused, whether or not to be offered at trial. 

(3) Are relevant to any offense charged, and were made by the accused to a person the 
accused knew to be a law enforcement officer of the United States, whether or not to be offered at trial. 

f, Prior statements of witnesses the prosecution intends to call at trial, in the possession or 
control of the Office of the Chief Prosecutor, or known by the Office of the Chief Prosecutor to exist, 
and relevant to the issues about which the witness is to testify that were: 

(1) Sworn to, written or signed by, the witness. 

(2) Adopted by the witness, provided that the statement the witness adopted 
was reduced to writing and shown to the witness who then expressly adopted it. 

(3) Made by the witness, and no matter the form of the statement, contradicts the 
expected testimony of that witness. 
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15. The Defense shall provide to the detailed Prosecution the items listed below not later than 28 Feb 
2006. The items shall be provided to the detailed prosecutor unless the detailed prosecutor designates 
another lawful recipient of the items. These provisions shall not require the defense to disclose any 
statement made by the accused, or to provide notice whether the accused shall be called as a witness. 
The Defense may request a delay in complying with this order by either filing a motion or special 
request for relief with the Presiding Officer in accordance with POM 4-3. 

a. Evidence and copies of all matters the defense intends to offer at trial. 

b. The names and contact information of all witnesses the defense intends to call at trial along 
with a synopsis of the witness' testimony. 

c. As to any expert witness or any expert opinion the defense intends to call or offer at trial, a 
curriculum vitae of the witness, copies of reports or examinations prepared or relied upon by the expert 
relevant to the subject matter to which the witness will testify or offer an opinion, and a synopsis of the 
opinion that the witness is expected to give. 

d. Prior statements of witnesses the defense intends to call at trial, in the possession or control 
of the defense counsel, or known by the defense counsel to exist, and relevant to the issues about 
which the witness is to testify that were: 

(1) Sworn to, written or signed by, the witness. 

(2) Adopted by the witness, provided that the statement the witness adopted was 
reduced to writing and shown to the witness who then expressly adopted it. 

(3) Made by the witness, and no matter the form of the statement, contradicts the 
expected testimony of that witness. 

e. Notice to the Prosecution of any intent to raise an affirmative defense to any charge. An 
affirmative defense is any defense which provides a defense without negating an essential element of 
the crime charge including, but not limited to, lack of mental responsibility, diminished capacity, 
partial lack of mental responsibility, accident, duress, mistake of fact, abandonment or withdrawal with 
respect to an attempt or conspiracy, entrapment, accident, obedience to orders, and self-defense. 
Inclusion of a defense above is not an indication that such a defense is recognizable in a Military 
Commission, and if it is, that it is an affirmative defense to any offense or any element of any offense. 

f. In the case of the defense of alibi, the defense shall disclose the place or places at which the 
defense claims the accused to have been at the time of the alleged offense. 

g. Notice to the prosecution of the intent to raise or question whether the accused is competent 
to stand trial. 

16. When Alternatives to Live Testimony Will Be Offered by a Party. 
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a. The testimony of a witness may be offered by calling the person to appear as a witness 
before the Commission (live testimony) or by using alternatives to live testimony. 

b. Whenever this Order requires a party to disclose the names of witnesses to be called, a 
party which intends to offer an alternative to live testimony shall provide the notice below to the 
opposing party: 

(1) Intent to use alternatives to live testimony rather than calling the witness. 

(2) The method of presenting the alternative to live testimony the party intends to 
use. (See paragraph 3c(6)(a-g), POM 10-2, for examples), 

(3) The dates, locations, and circumstances - and the persons present - when the 
alternative was created, and 

(4) The reason(s) why the alternative will be sought to be used rather than 
production of live testimony. 

17. Objections to Alternatives to Live Testimony. If, after receiving a notice required by paragraph 16 
above, the party receiving the notice wishes to prevent opposing counsel from using the proposed 
alternative to live testimony, the receiving party shall file a motion under the provisions of POM# 4-3. 
Such motion shall be filed within 5 days of disclosure of the intent to offer an alternative to live 
testimony, or the receiving party shall be deemed to have waived any objection to the use of an 
alternative to live testimony. 

18. Obtaining or Creating Alternatives to Live Testimony - Notice and Opportunity to 
Attend and Participate. 

a. Under Commission Law, confrontation of persons offering information to be 
considered by the Commission is not mandatory, nor is there a requirement for both parties to 
participate in obtaining or creating alternatives to live testimony. Further, there is no general 
rule against hearsay. 

b. As a result, parties must afford opposing counsel sufficient notice and opportunity to attend 
witness interviews when such interviews are intended to preserve testimony for actual presentation to 
the Presiding Officer or other members of the Commission. 
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c. Failure to provide such notice as is practical may be considered - at the discretion of the 
Presiding Oficer (or in a paragraph 6D(1), MCO# 1 determination, by the other Commission 
members) - along with other factors, on the issue of admissibility of the proffered testimony. 

IT IS SO ORDERED: 

Is1 
R. S. CHESTER 
Colonel, U.S.M.C. 
Presiding Oficer 
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UNITED STATES OF AMERICA I D 6 KHADR 

I PROSECUTION RESPONSE 

To Defense Objection to Presiding Officer's 
Discovery Order and Request for the 

Commission to adopt the Discovery Rules and 
Procedure Under Courts-Martial Practice 

OMAR AHMED KHADR I 28 February 2006 

1. Timeliness. This response is being filed within the timeline established by the Presiding 
Officer. 

2. Relief. The Defense motion should be denied. 

3. Overview, 

a. The Defense objects to the Presiding Officer's Discovery Order of 19 December 2005 
and requests this Commission adopt the discovery rules and procedures and all relevant case law 
precedent applicable to trials by courts-martial. The Defense argues that the military 
commission process is governed by the principles of the Due Process Clause of the Constitution, 
and maintains that adoption of the discovery rules, procedures, and applicable case law precedent 
utilized in courts-martial are essential to the accused receiving a Ul and fair trial in accordance 
with his rights under the Due Process Clause. 

b. The Presiding Oflicer should reject the Defense's request to adopt the discovery rules, 
procedures and case law precedent applicable to trials by courts-martial for ordinary criminal 
offenses. First, the accused does not enjoy any Constitutional right to Due Process under the 
Fifth Amendment. As such, the Constitution does not require the adoption of rules and 
precedent applicable to trials by courts-martial. Second, the President's constitutional war 
powers, the AUMF, and Article 36, UCMJ, grant the President the authority to pmscribe the pre- 
trial, trial, and post-trial rules governing military commissions. Exercising his authority, the 
President determined that the discovery rules and procedures which govern trials by courts- 
martial shall not be used when trying alien enemy combatants for offenses cognizable under the 
law of war at military commissions. Thus, the Presiding Officer should find this motion lacks 
any merit. 

a. "When lawless wretches become so impudent and powerfirl as not to be controlled and 
governed by the ordinary tribunals of a country, armies are called out, and the laws ofwar 
invoked. " ' 

- 

Honorable James Speed, Attorney General, 1 1 Op. Atty Om. 297 (186S)(emphasis added). 
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b. On September 1 1,2001, "lawless wretches" known as members of the a1 Qaida 
terrorist organization executed one of the worst terrorist attacks in history against the United 
States. Terrorists from that organization hijacked commercial airlinen and used them as missiles 
to attack prominent American targets. The attacks resulted in the loss of more than 3000 lives, 
the destruction of hundreds of millions of dollars in property, and severe damage to the 
American economy. 

c. One week later in response to these "acts of treacherous violence," Congress passed a 
joint resolution authorizing the President "to use all necessary and appropriate force against 
those nations, organizations, or persons.. . in order to prevent any future acts of international 
terrorism against the United States by such nations, organizations or . 

d. Subsequent to the AUMF, the President issued a Military Order, where, among other 
things, he found, "To protect the United States and its citizens, and for the effective conduct of 
military operations and prevention of terrorist attacks, it is necessary for individuals subject to 
this order.. . to be detained, and, when tried, to be tried for violations of thc laws of war and otbcr 
applicable laws by military tribunals.'" Expressly relying on his authority as Commandcr-in- 
Chief under the Constitution, the AUMF, and Articles 21 and 36, Uniform Code of Military 
Justice, the President directed, "Any individual subject to this order shall, when tried, be tried by 
military commission for any and all offenses triable by military commission that such individual 
is alleged to have committed.. .." In establishing military tribunals to adjudicate individuals 
alleged to have committed offenses under the law of war, the President, among others, made this 
specific determination: 

Given the danger to the safety of the United States and the nature 
of international terrorism, and to the extent provided by and under 
this order, I j k d  consbtent wUk section 836 oft&& 10, United 
States Code, that it is not practicable to apply in military 
c o d s i o n s  under this onlcr the princQ1es of law and the rules 
~f evklcnce genera&@ rewgmked ha the bid of c h h a d  cases in 
the United States district courts (Emphasis added).' 

The President Wher d k t e d  the Secretary of Defense, "as a military hction," to "issue such 
orders and regulations, including orders for the appointment of one or more militmy 
commissions, as may be necessary to carry out.. .".the President's diction for military 
commissions! 

e. In Military Commission Order No. 1 and subsequent orders and instructions issued 
under his authority, the Secretary of Defense established procedures for the appointment of 
military commissions and set forth various rules governing the structure, composition, 

Authorization for Use of Military Force, I I5 Stat. 224 (hereinafter AUMF). 
President's Military Order, 66 Fed. Reg. 57,833 (Nov. 13,2001Xh.rcinaAer PMO). 
' 66 Fed. Reg. 57833; see also at 9 4(a); Article 21 and 36, UCMJ (10 U.S.C. $8 821 end 836). 
' PMO, $ l(9. 
* ld. at j 4(b). 
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jurisdiction, and procedms for military commissions appointed under the PMO.' Specifically, 
regarding discovery, MCO 1 requires: 

The Prosecution shall provide the Defense with access to evidence 
the Prosecution intends to introduce at trial and with access to 
evidence known to the Prosecution that tends to exculpate the 
accused.' 

f. From as early as 1996 through 2001, the accused traveled with his family throughout 
Afghanistan and Pakistan and paid numerous visits to Usama bin Laden's compound in 
Jalalabad, Afghanistan. While traveling with his father, the accused saw and at times personally 
met many senior a1 Qaida leaders including, Usama bin Laden, Doctor Ayman a1 Zawahiri, 
Muhammad Atef, and Saif al Adel. The accused also visited various a1 Qaida training camps and 
guest houses. 

g. After a1 Qaida's terrorist attacks on September 1 1,200 1, the accused received training 
from a1 Qaida on the use of rocket propelled grenades, rifles, pistols, grenades, and explosives. 
The accused then conducted surveillance and reconnaissance against U.S. military forces and 
convoys at an airport near Khost, Afghanistan. He then received one month of training on 
landmines and soon thereafter joined a group of a1 Qaida operatives and converted landmines 
into improvised explosive devices (IEDs) capable of remote detonation. The accused and other 
a1 Qaida operatives then buried these IEDs in the ground at areas they knew, based on prior 
surveillance and reconnaissance, U.S. troops would be traversing. 

h. On or about July 27,2002, U.S. forces captured the accused after a firefight at a 
compound near Khost, Afghanistan. As U.S. forces approached the compound, the accused 
armed himself with an AK-47 assault rifle, put on an ammunition vest, and took a position by a 
window in the compound. Toward the end of the firefight, the accused threw a grenade that 
killed Sergeant First Class Christopher Speer. American forces then shot and wounded the 
accused, and after his capture, American medics gave the accused life saving medical treatment. 

i. In accordance with his PMO, the President designated the accused in this case for trial 
by military commission on 30 July 2005. On 4 November 2005 the Appointing Authority 
approved the charges against the accused, and subsequently referred them to this Military 
Commission for trial in accordance with the PMO and the implementing directives, orders and 
instructions. 

5. Authority. 

a. President's Military Order of November 13,2001,66 Fed. Reg. 57833. 
b. Manual for Courts-Martial(2002). 
c. Military Commission Order No. 1 (Aug. 31,2005). 
d. Department of Defense Directive 5105.70 (Feb. 10,2004). 
e. Military Commission Order No. 5 (Mar. 15,2004). 

' Military Commission Order No. 1 (Aug. 3 1,20OS)(hereinafter MCO 1). ' MCO 1, BS(E). 
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f. Duncan v. Louisiana, 391 U.S. 145 (1 968). 
g. Ex Parte Quirin, 3 17 U.S. 1 (1942). 
h. Ex Parte Vallandigham, 68 U.S. 243 (1863). 
i. Yamashita v. SNer, 327 U.S. 1.8 (1 946). 
j. Johnson v. Eiscntragcr, 339 U.S. 763 (1 950). 
k. Lewis v. United States, 5 18 U.S. 322 (1996). 
1. Madren v. Kinsella, 343 U.S. 341 (1 952). 
m. Middendorf v. Henry, 425 U.S. 25 (1976). 
n. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) 
o. Hamdan v. Rumsfeld, 41 5 F.3d 33 (D.C. Cir. 2005). 
p. Reid v. Covert, 354 U.S. 1 (1957). 
q. Kinsella v. Singleton, 36 1 U.S. 234 (1960). 
r. Grisham v. Hagan, 361 U.S. 278 (1960). 
s. McElroy v. Guagliardo, 361 U.S. 281 (1960). 
t. United States v. Verdugo-Urquidez, 494 U.S. 259 (1990). 
u. THE LIEBER CODE OF 1863. 
v. The Modac Indian Prisoners, 14 Op. Atty Gen. 249 (1 873). 
w. Military Commissions, 1 1 Op. Atty Gcn. 297 (1865). 

6. Discussion 

. . 
a. The Due Process Clause Of The Conshtu~on Does Not Amlv TO Alien Enemv 

Combatants Beinn Tried Before A Military Commission For Offenses Arisinn Under The Law 
Of War. 

(1) The Defense begins its motion arguing that the military commission process is bound 
by the constraints of the Due Process Clause found in the Fifth Amendment of the Bill of Rights 
in the Constitution. The Defense, however, fails to cite to any authority that holds the Due 
Process Clause is applicable to the military commission of an alien enemy combatant for 
offenses arising under the law of war. Conversely, there is a plethora of authority holding that 
constitutional guarantees under the Bill of Rights are not applicable to military commissions and 
historical practice and perception since the time the Constitution was drafted establish that there 
was an understanding that offenses cognizable under the laws of war were distinct, different, and 
treated separately from regular criminal offenses under the civil law. Military commissions or 
tribunals for violations of the law of war were not considered courts under Article III of the 
Constitution and since offenses cognizable under the law of war were not considered criminal 
offenses as contemplated by the Constitution, the protections afforded in Article IIT and the Fifth 
and Sixth Amendments did not apply to trials by military commissions. Furthennore, historical 
practice and precedent establish that an alien enemy combatant who has never lawildly entered 
or resided in this country cannot avail themselves to the protections in the Constitution or the Bill 
of Rights. 

(2)  In Hamdi v. Rumsfeld, 124 S .  Ct. 2633 (2004), the Supreme Court held that a United 
States citizen detained in the United States as an enemy combatant has a due process right to "a 
meaningful opportunity to contest the factual basis for that detention before a neutral 
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decisionmaker." While it might follow that the Due Process Clause would apply to a military 
commission of a U.S. citizen for violations under the law of war, application of the Due Process 
Clause to an alien enemy combatant who has no lawlid connection to the United States clearly 
does not follow from the Hamdi decision. 

(3) Historically, it was understood that the Due Process Clause did not apply to military 
commissions convened to try any person for offenses cognizable under the laws of war. 

That portion of the Constitution which declares that "no person 
shall be deprived of his life, liberty, or property without due 
process of law," has such direct reference to, and connection with, 
trials for crime or criminal prosecutions that comment upon it 
would seem to be unnecessary. Trials for oflences against the 
laws of war are not embrcrccd or intended to be embraced in 
those provisbns. (Bold and italics emphasis added, plain italics 
emphasis in original.). 

Military Commissions, 1 1 Op. Atty Gen. 297 (1 865). Since the time of our Country's founding, 
it was understood that offenses under the law of war were separate, distinct, and unlike criminal 
offenses against the civil law, which fell under the protections of the Constitution. Trials of alien 
enemy combatants for violations under the law of war were by military tribunals that did not 
employ the same procedures used by the civilian criminal courts, developed through the civilian 
common law and subsequently enshrined in the Constitution. See e.g. Ex Parte Quirin, 3 17 U.S. 
1,39-40 (1942Xholding protections in the Fifth and Sixth Amendments not applicable in military 
commissions adjudicating violations under the law'of war); Ex Parte Valkmdigham, 68 U.S. 243, 
25 1,253 (1 863) (stating military commission is not a court within the meaning of the Judiciary 
Act of 1789 nor is the authority exercised by a commission "judicial in that sensen); Yamashita 
v. Styer, 327 U.S. 1,8 (1946) (citing Vallandigham and stating, "In the present cases it must be 
recognized throughout that the military tribunals which Congress has sanctioned by the Articles 
of War are not courts whose rulings and judgments arc madc subject to review by this Court."); 
Cj: Middendojv. Henry, 425 U.S. 25,49950 (1 976) (Powell, J., concurring) ("Court-martial 
proceedings, as a primary means for the regulation and discipline of the Armed Forces, were 
well known to the Founding Fathers. The procedures in such courts were never deemed 
analogous to, or required to conform with, procedures in civilian courts,"). "Many of the ofences 
against the law of nations for which a man may, by the laws of war, lose his life, his liberty, or 
his property, are not crimes." Military Commissions, 1 1 Op. Atty Gen. 297 (1 865) (emphasis in 
original). 

(4) In hirin,  the Supreme Court held that a military commission had the jurisdiction 
and authority to try and sentence to death eight German saboteurs, one of whom was an 
American citizen, without the protections afforded in Article 111 and the Fifth and Sixth 
Amendments to the ~onstitution.'~ Resting i decision on the long-established practice in 
military common law extending back to this country's founding, the High Court said, 

Hamdi at 2635. 
'O Quirln, 3 17 U.S. at 19,45. 
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In the light of this long-continued and consistent interpretation we 
must conclude that 2 of Article 111 and the Fifth and Sixth 
Amendments cannot be taken to have extended the right to demand 
a jury to trials by military cammission, or to have required that 
offenses against the laws of war not triable by jury at common law 
be tried only in the civil courts." 

Likewise, in Yamashita, the Supreme Court upheld the conviction and sentence to death of a 
Japanese General by military commission notwithstanding the fact that the procedure of the 
commission permitted the admission into evidence depositions, affidavits, hearsay, and opinion 
evidence, and directed that the commission panel should admit and consider evidence "as in its 
opinion wodd be of assistance in proving or disproving the charge, or such as in tbc 
commission's opinion would have probative value in the mind of a reasonable man.. . ."I2 There, 
the High Court held that the benefits afforded by the Articles of War to trials by courts-martial 
were not applicable to the military commission because the commission "was not convened by 
virtue of the Articles of War, but pursuant to the common law of war."'3 The Court concluded 
that the Articles left control over the procedures in military commissions "where it had 
previously been, with the military command," and expressly declined to hold that these 
procedures violated the right to due process and a fair trial under the Constitution; instead, 
holding, "The commission's rulings on evidence and on the mode of conducting these 
proceedings.. . are not reviewable by the co~uts."'~ (emphasis added). 

(5 )  In both Quirin and Yamashita, the Court traced the history of military commissions 
and relied on that longstanding tradition since the founding of this Country to conclude that the 
procedural and constitutional protections afforded in civil criminal trials are inapplicable in 
military tribunals trying cases for offenses c o ~ b l e  under the law of war. Both of these cases, 
as well as others, reflect the Supreme Court's understanding that the procedures contained in 
Article I11 and the Fifth and Sixth Amendments were nothing more than a "codification" or an 
"enshrining" of these criminal procedures as they existed in the common law for trials of 
offenses against the civil law. See e.g. Lewis v. United States, 5 18 U.S. 322,325 (1 996) (holding 
despite Sixth Amendment stating "In all criminal prosecutions" there was no right to trial by jury 
for criminal prosecutions of petty offenses because that right never extended at common law at 
time of Constitution's drafting); Duncan v. Loufsiana, 391 U.S. 145,160 (1968)rSo-called petty 
offenses were tried without juries both in England and in the Colonies and have always been held 
to be exempt from the otherwise comprehensive language of the Sixth Amendment's jury trial 
provisions. There is no substantial evidence that the Framers intended to depart from this 
established common-law practice.. . ."). Likewise, historical precedent and understanding shows 
the procedures for the prosecution of criminal offenses under the civil law and written into the 
Constitution we= never applied nor were they ever thought to have applied to alien enemy 
combatants being tried by a military tribunal for an offense cognizable under the law of war. See 
e.g. THE LIEBER CODE OF 1863, SECTION rv, ' ~ 2 ' ~  ("Men, or squads of men, who commit 

-- -- 

" Id, a 40. 
Yamashim, 327 U.S. at 6, 18 (internal quotations omitted). 

'' Id. at 20. 
'' Id. at 20.23. 
IS Available at ~t.civilwarhomt.com/liebcrcodc.htm. Also attached to this Motion. 
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hostilities, whether by fighting, or intoads for destruction or plunder, or by raids of any kind, 
without commission, without being part and portion of the organized hostile army, and, without 
sharing continuously in the war, but who do so with intermitting returns to their homes and 
avocations, or with the occasional assumption of the semblance of peaceful pursuits, divesting 
themselves of the character or appearance of soldiers--such men, or squads of men, are not 
public enemies, and therefore, if captured, are not entitled to the privileges of prisoners of war, 
but shall 6e treated summarUy as highway robbers or pirates.") (emphasis added). 

(6) Furthermore, since the founding of this Countq through at least as late as the Second 
World War, there has been no "evolution" in the authority, jurisdiction, or procedural protections 
applicable to military commissions in thc context of trying offenses under the law of war. Thus, 
the common law in the context of military trials for offenses cognizable under the law of war 
does not support the notion that Constitutional Due Process applies; the Due Process Clause only 
embraces the Government's attempt to deprive an individual of life, liberty, or property under the 
civil law, not under tbe law of war. 

(7) Additionally, there is an abundance of constitutional authority supporting the 
proposition that an alien enemy combatant, such as the accused, has no cognizable constitutional 
rights. In Johnson v. Eisentrager, 339 U.S. 763,783-85,70 S.Ct 936 (1950), the Supreme Court 
explicitly rejezted any notion that an alien enemy combatant tried by a military commission in 
China for violations of the laws of war could avail themselves to the protections of the 
Constitution and the Bill of Rights. There the Court stated, 

Such extraterritorial application of organic law would have been so 
significant an innovation in the practice of governments that, if 
intended or apprehended, it could scarcely have failed to excite 
contemporary comment. Not one word can be cited. No decision 
of this Court supports such a view. Cj: Downes v, Bibwell, 182 
U.S. 244 [21 S.-Ct. 770,45 L.Ed. 1088 (I 901) 1. None of the 
learned commentators on our Constitution has even hinted at it. 
The practice of every modem government is opposed to it.I6 

Although there is authority supporting the notion that an alien may gain some constitutional 
protections once lawllly coming within the territory of the United States, the Supreme Court 
explained, 

The Bill of Rights is a futile authority for the alien seeking 
admission for the fust time to these shores. But once an alien 
lawfuf~ enters and resides in this country he becomes invested 
with the rights guaranteed by the Constitution to all people within 
our borders. (emphasis added)." 

Additionally, the cases of Reid v. Covert, 354 U.S. 1 (1 957); Kimella v. Singleton, 36 1 U.S. 234 
(1960); Grishum v. Hagan, 361 U.S. 278 (1960); and, McElroy v. Guagliardo, 361 U.S. 281 

l6 Elrentruger, 339 U.S. at 784. 
" United States v. Verdugo-Urquidez, 494 U.S. 259,270-271 (1990). 
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(1 960) lend fiuther support to the notion that alien enemy combatants cannot avail themselves of 
the protections of the Constitution or the Bill of Rights. In those cases, the Supreme Court held 
that civilian dependent spouses of servicemen and civilian contract employees of the armed 
forces cannot be subjected to military jurisdiction during a time of peace. "When the 
Government reaches out to punish a citizen who is abroad, the shield which the Bill of Rights 
and other parts of the Constitution provide to protect his life and liberty should not be stripped 
away just becawc he happens to be in another land." (Emphasis added.)." This is in stark 
contrast to the defendants in Eisenfrager who were not citizens, but alien enemy combatants who 
had never lawfully entered or resided in this Country. 

(8) Similar to Eisentrager, the accused is neither a civilian nor an American citizen. He 
is an alien enemy combatant who has never lawiidly entered or resided in this Country, and thus 
has no protections under the Constitution or the Bill of Rights. To the extent the President has 
extended the accused any "due process" through our fidl and fair commission proceedings, it 
comes not h m  any constitutional obligation that the accused is entitled to, but fiom our 
international commitments stemming from at least the Hague Conventions, maybe earlier, saying 
we will not engage in summary executions and for that matter, summary punishments. As the 
D.C. Appellate Court in Hamdan held, the accused cannot rely on these international agreements 
as a form of personal right enforceable in any Federal Court; however, the President can 
certainly decide that we will live up to our agreements internationally and issue his PMO 
ordering his military subordinates to give the accused a full and fair trial before he is convicted 
and any punishment for his conduct exacted. Therefore, for the foregoing reasons, the Due 
Process Clause of the Constitution does not apply to this proceeding or this accused. 

b. The Rules Governina The Process Of Discovew In Courts-Martial Are Not Aoulica~lq 
In This Militam Commission. 

(1) In his military order, the President made it very clear, by the authority vested in him 
under the Constitution as Commander-in-Chief, the AUMF, and Article 36, UCMJ, 'St is not 
practicable to apply in military commissions under this order the principles of law and the rules 
of evidence generally recognized in the trial of criminal cases in the United States district 
co~rts."'~ In deciding that it is not practicable to apply established federal or military rules of 
procedure and evidence in this Military Commission, the President relied not only on his 
constitutional war powers, but acted 4th the express blessing and authorization of Congress. 
See Hamdan v. Rumsfeld, 41 5 F.3d 33,38 @.C. Cir. 2005) (holding, "through the joint 
resolution [referring to the AUMF] and the two statutes just mentioned [referring to Articles 21 
and 36, UCMJJ, Congress authorized the military commission that will try [the accused]"). 

(2) In Article 36, UCMJ, Conpss  explicitly authorized the President to prescribe 
pretrial, trial, and posttrial procedures, including modes of proof, for cases to be tried before a 
military commission. But specifically, Congress gave the President the flexibility and discretion 
to dispense with "the principles of law and the rules of evidence generally recognized in the trial 
of criminal cases in the United States district courts"'O if he found it impracticable to so apply 

'"eid, 354 U.S. at 5. 
I9 PMOS 4 l(f). 
20 10 U.S.C. $836. 
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those principles of law and rules of evidence, The President's constitutional war powers 
combined with Congress' AUMF authorizing the President to use military commissions and 
congressional statutes 10 U.S.C. 85 821 and 836, solidifl his authority to dispense with the rules 
and procedures governing discovery in a courts-martial. "When the President acts pursuant to an 
express or implied authorization of Congress, his authority is at its maximum, for it includes all 
that he possesses in his own right plus all that Congress can delegate."2' 

(3) Military commissions have long been recognized as our "common law war courts" 
and the Supreme Court has acknowledged that "neither their procedure nor their jurisdiction has 
h e n  prescribed by ~ ta tu te . '~  See also, THE LIEBER CODE OF 1863~~ ("Military jurisdiction is of 
two kinds: First, that which is conferred and defined by statute; second, that which is derived 
from the common law of war.. . . In the armies of the United States the first is exercised by 
courts-martial; while cases which do not come within the Rules and Articles of War, or the 
jurisdiction conferred by statute on courts-martial, are tried by military commissions."); and The 
Modac Indian Prisoners, 14 Op. Atty Gen. 249 (1 873) (relying on the Lieber Code as among 
many precedents supporting the authority of the President to try certain Modac Indian prisoners 
in military commissions for violations of the common law of war). Not only has Congress 
declined to statutorily prescribe the procedures governing trials by military commission, 
Congress explicitly gave that authority to the President in Article 36, UCMJ. 

(4) This virtually identical argument by the Defense was pressed in the Supreme Court 
case of Yumarhiia v. 3yZer.Y There, it was urged that Articles of War 25 and 38 applied to a 
military commission and that General Yamashita's commission admitted evidence in violation of 
those Articles. Of note, both Articles expressly mentioned military commissions as well as 
military courts-martial. That notwithstanding, the Supreme Court held, 

We think that neither Article 25 nor Article 38 is applicable to the 
trial of an enemy combatant by a military commission for 
violations of the law of war. Article 2 of the Articles of War 
enumerates "the persons . . , subject to these articles," who arc 
denominated, for purposes of the Articles, as "persons subject to 
military law." In general, thepersons so enumerated arc 
members of our own Army and of the personnel accompanying 
the Army, Enemy combatants are not included among them. 

By thus recognizing military commissions in order to preserve 
their traditional jurisdiction over enemy combatants unimpaired by 
the Articles, Congress gave sanction, as we held in EY parte 
Quirin, to any use of the military commission contemplated by the 
common law of war. But It did nor thereby make subject to the 

'' Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,635-636 (1952) (Jackson, J. ,  concurring). 
'' Mahen v. Klruella, 343 U.S. 34 1 ,  346-48 ( 1  952). 
" Scc note 14, supra. 

327 U.S. 1 (1946). 
RE 83 (Khadr) 

Page Q of 26 
9 

Page 121 



Articles of War persons other than those defied by Article 2 as 
being subject to the Articles, nor did it confer the ben- of the 
Articles upon such persons. The Articles recognized but one kind 
of military commission, not two. But hty sanctioned the use of 
that one for the trial of two classes of pemons, to one of which 
the Articles do, and lo the other of which thcy do no4 app& in 
such trials. 

It follows that the Articles of War, including Articles 25 and 38, 
were not applicable to petitioner's trial and imposed no restrictions 
upon the procedure to be followed The Articles lefl the control 
over the procedure in such a case where it had redous& been, 
with the military command (Emphasis added). 9 s  

Likewise here, the accused is of the class of persons to which the Uniform Code does not apply. 
At the time of the accused's conduct, he was not subject to the UCW and nothing in the UCMJ 
connotes Congress' intent to make him subject to the UCMJ prior to his capture or for his 
precapture law of war offenses. To the contrary, through Articles 1 8 and 2 1, UCMJ, Congress 
expressly gave jurisdiction to a general court-martial to try any person, including individuals 
who are not subject to the Code for offenses under the common law of war, but also preserved 
the common law military commission as another tribunal capable of trying such persons. 
Nothing in those Articles, just as in the predecessor Articles of War, indicates that Congress 
intended to bring in "any person" and make them subject to the Code and grant them all of the 
protections the Code offers. 

(5) Once more, Congress enacted the UCMJ a number of years subsequent to the 
Supreme Court's decision in Yamashita interpreting the predecessor Articles of War, including 
those Articles that expressly mentioned applicability to military commissions, as not applying to 
trials of alien enemy combatants by common law military commissions. Congress has also made 
numerous amendments to the UCMJ, and to this date, nothing appears in the UCMJ indicating 
Congress' disapproval of the Supreme Court's interpretation in Yamashita. It should be 
presumed that when Congress enacted the UCMJ, it did so with 111 knowledge of the Supreme 
Court's decision in Yamashfta. And if Congress disagreed with the High Court's interpretation 
of Articles of War not applying to military commissions of alien enemy combatants, it would 
have so indicated in the UCMJ. "For it will not ~IC infemd that Congress, in revising and 
consolidatin the laws, intended to change their effect unless such intention is clearly 
expressed" See also Keena v. Un W States, 508 U.S. 200,209 (1 993) (pnsuming Congress' 
comprehensive revision of the Judicial Code did not displace precedent interpreting the prior 
Code unless such intent was clearly made). 

(6) The accused's military commission was not convened by virtue of the UCMJ, but 
pursuant to the common law of war. Thus, the rules, procedures, and precedents governing 

'' 327 U.S. at 20. 
FOWCO Glass CO. v. Transmirra P r d .  Corp., 353 U.S. 222,227 (1957). 

RE 83 (Khadr) 
Page I 0 of 26 

Page 122 



discovery in a courts-martial convened by virtue of the UCMJ are inapplicable to this accused 
being tried by a common law military commission convened by vittue of the common law of 
war. 

(7) In determining that the rules of procedure and evidence used in an everyday criminal 
trial are inapplicable to these military commissions convened for the p w s e  of adjudicating 
offenses under the law of war by alien enemy combatants, the President relied on both 
constitutional and congressional authorization backed by years of historical precedent. Both the 
D.C. Court of Appeals in Hamdan and the U.S. Supreme Court in Yamashita and Madsen 
confirm the President's authority to establish what the rules of procedure will be for the 
accused's military commission. With the exception of the procedures outlined in the PMO, the 
President, under the authority of Congress, delegated to the Secretary of Defense and his 
designees the authority to promulgate more &tailed rules governing the procedures for this 
Military Commission. That determination has a sound basis in law and should not be disturbed 
by this Commission. Accordingly, the Presiding Oficer should find the Defense's motion lacks 
any merit and decline to grant any relief. 

7. Burdens. The Burden is on the accused to establish any entitlement to his requested relief, 

8. Oral Armunent. If the Defense is granted oral argument, the Prosecution requests the 
opportunity to respond. 

9. Witnesses and Evidence. The following evidence may be submitted in support of certain 
factual allegations: 

1 0. Additional Informatioa None 

1 1. Attachments. The Lieber Code of 1863. 

12. Submitted by: 

Major, U.S. Marine Corps 
Prosecutor 

Assistant Prosecutors 
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The Lieber Code Of 1863 

The Lieber Code of 1863 

Page 1 of 15 

CORRESPONDENCE, ORDERS, REPORTS, AND RETURNS OF THE UNION AUTHORITIES 
FROM JANUARY 1 TO DECEMBER 31,1863.4 

0.R-SERIES III-VOLUME In [W 1241 

GENERAL ORDERS No. 100. 

WAR DEPT., A m .  GENERALS OFFICE, 
Washington, April 24, 1 863. 

The following "Instructions for the Govenunent of Armies of the United States in the 
Field," prepared by Francis Lieber, LL.D., and revised by a board of officers, of which Maj. 
Gen. E. A. Hitchcock is president, having been approved by the President of the United 
States, he commands that they be published for the information of all concerned. 

By order of the Secretary of War: 
E. D. TOWNSEND, 

Assistant Adjutant-General. 

MSTRUCTIONS FOR THE GOVERNMENT OF ARMIES OF THE UNITED STATES IN THE FIELD. 

1. A place, district, or country occupied by an enemy stands, in consequence of the 
occupation, under the martial law of the invading or occupying army, whether any 
proclamation declaring martial law, or any public warning to the inhabitants, has been 
issued or not. Martial law is the immediate and direct effect and consequence of occupation 
or conquest. 

The presence of a hostile army proclaims its d a l  law. 
2. Martial law does not cease during the hostile occupation, except by special . 

proclamation, ordered by the commander-in-chief, or by special mention in the treaty of 
peace concluding the war, when the occupation of a place or territory continues beyond the 
conclusion of peace as one of the conditions of the same. 

3. Martial law in a hostile country consists in the suspension by the occupying military 
authority of the criminal and civil law, and of the domestic administration and government 
in the occupied place or territory, and in the substitution of military rule and force for the 
same, as well as in the dictation of general laws, as far as military necessity requires this 
suspension, substitution, or dictation. 

The commander of the forces may proclaim that the administration of all civil and 
penal law shall continue either wholly or in part, as in times of peace, unless otherwise 
ordered by the military authority. 

4. Martial law is simply military authority exercised in accordance with the laws and 
usages of war. Military oppression is not martial law; it is the abuse of the power which that 
law confers. As martial law is executed by military force, it is incumbent upon those who 
administer it to be strictly guided by the principles of justice, honor, and humanity--virtues 
adorning a soldier even more than other men, for the very reason that he possesses the 
power of his arms against the unarmed. 

5. Martial law should be less stringent in places and countries fblly occupied and fairly 
conquered. Much greater severity may be exercised in places or regions where actual 
hostilities exist or are expected and must be prepared for. Its most complete sr* 83 (KhadQ 
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allowed-even in the commande?~ own country--when face to face with the enemy, because 
of the absolute necessities of the case, and of the paramount duty to defend the country 
against invasion. 

To save the country is paramount to all other considerations. 
6. All civil and penal law shall continue to take its usual course in the enemy's places 

and territories under martial law, unless intempted or stopped by order of the occupying 
military power; but all the Wctions of the hostile governrnent--legislative, executive, or 
administrative--whether of a general, provincial, or local character, cease under martial law, 
or continue only with the sanction, or, if deemed necessary, the participation of the occupier 
or invader. 

7. Martial law extends to property, and to persons, whether they are subjects of the 
enemy or aliens to that government. 

8. Consuls, among American and European nations, are not diplomatic agents. 
Nevertheless, their offices and persons will be subjected to martial law in cases of urgent 
necessity only; their property and business are not exempted. Any delinquency they commit 
against the established military rule may be punished as in the case of any other inhabitant, 
and such punishment fiunishes no reasonable ground for international complaint. 

9. The functions of ambassadors, ministers, or other diplomatic agents, accredited by 
neutral powers to the hostile government, cease, so fiu as regards the displaced government; 
but the conquering or occupying power usually recognizes them as temporarily accredited 
to itself. 

10. Martial law affects chiefly the police and collection of public revenue and taxes, 
whether imposed by the expelled government or by the invader, and refers mainly to the 
support and efficiency of the Army, its safety, and the safety of its operations. 

11. The law of war does not only disclaim all cruelty and bad faith concerning 
engagements concluded with the enemy during the war, but also the breaking of stipulations 
solemnly contracted by the belligerents in time of peace, and avowedly intended to remain 
in force in case of war between the contracting powers. 

It disclaims all extortions and other transactions for individual gain; all acts of private 
revenge, or connivance at such acts. 

Offenses to the contrary shall be severely punished, and especially so if committed by 
officers. 

12. Whenever feasible, martial law is carried out in cases of individual offenders by 
military courts; but sentences of death shall be executed only with the approval of the chief 
executive, provided the urgency of the case does not require a speedier execution, and then 
only with the approval of the chief commander. 

13. Military jurisdiction is of two kinds: First, that which is confemd and defined by 
statute; second, that which is derived from the common law of war. Military offenses under 
the statute law must be tried in the manner therein directed; but military offenses which do 
not come within the statute must be tried and punished under the common law of war. The 
character of the courts which exercise these jurisdictions depends upon the local laws of 
each particular country. 

In the armies of the United States the first is exercised by courts-martial; while cases 
which do not come within the Rules and Articles of War, or the jurisdiction conferred by 
statute on courts-martial, are tried by military commissions. 

14. Military necessity, as understood by modem civilized nations, consists in the 
necessity of those measures which are indispensable for securing the ends of the war, and 
which are lawful according to the modern'law and usages of war. 

15. Military necessity admits of all direct destruction of life or limb of armed enemies, 
and of other persons whose destruction is incidentally unavoidable in the armed contests of 
the wsr, it allows of the capturing of every armed enemy, and every enemy of i m w  

age #:a 
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the hostile government, or of peculiar danger to the captor; it allows of all destruction of 
property, and obstruction of the ways and channels of traffic, travel, or communication, and 
of all withholding of sustenance or means of life from the enemy; of the appropriation of 
whatever an enemy's country affords necessary for the subsistence and safety of the Army, 
and of such deception as does not involve the breaking of good hith either positively 
pledged, regarding agreements entered into during the war, or supposed by the modem law 
of war to exist. Men who take up arms against one another in public war do not cease on 
this account to be moral beings, responsible to one another and to God. 

16. Military necessity does not admit of cruelty--that is, the infliction of suffering for 
the sake of suffering or for revenge, nor of maiming or wounding except in fight, nor of 
torture to extort confessions. It does not admit of the use of poison in any way, nor of the 
wanton devastation of a district. It admits of deception, but disclaims acts of perfidy; and, in 
general, military necessity does not include any act of hostility which makes the return to 
peace unnecessarily difficult. 

17. War is not carried on by arms alone. It is lawful to starve the hostile belligerent, 
armed or unarmed, so that it leads to the speedier subjection of the enemy. 

18. When a commander of a besieged place expels the non-combatants, in order to 
lessen the number of those who consume his stock of provisions, it is la-, though an 
extreme measure, to drive them back, so as to hasten on the surrender. 

19. Commanders, whenever admissible, inform the enemy of their intention to 
bombard a place, so that the non-combatants, and especially the women and children, may 
be removed before the bombardment commences. But it is no infraction of the common law 
of war to omit thus to inform the enemy. Surprise may be a necessity. 

20. Public war is a state of armed hostility between sovereign nations or governments. 
It is a law and requisite of civilized existence that men live in political, continuous societies, 
forming organized units, called states or nations, whose constituents bear, enjoy, and s u e r ,  
advance and retrograde together, in peace and in war. 

2 1. The citizen or native of a hostile country is thus an enemy, as one of the 
constituents of the hostile state or nation, and as such is subjected to the hardships of the 
war. 

22, Nevertheless, as civilization has advanced during the last centuries, so has likewise 
steadily advanced, especially in war on land, the distinction between the private individual 
belonging to a hostile country and the hostile country itself, with its men in arms. The 
principle has been more and more acknowledged that the unarmed citizen is to be spared in 
person, property, and honor as much as the exigencies of war will admit. 

23. Private citizens are no longer murdered, enslaved, or carried off to distant parts, 
and the inoffensive individual is as little disturbed in his private relations as the commander 
of the hostile troops can afford to grant in the overruling demands of a vigorous war. 

24. The almost universal rule in remote times was, and continues to be with barbarous 
armies, that the private individual of the hostile country is destined to suffer every privation 
of liberty and protection and every disruption of family ties. Protection was, and still is with 
uncivilized people, the exception. 

25. In modem regular wars of the Europeans and their descendants in other portions of 
the globe, protection of the inoffensive citizen of the hostile country is the rule; privation 
and disturbance of private relations are the exceptions. 

26. Commanding generals may cause the magistrates and civil officers of tht hostile 
country to take the oath of temporary allegiance or an oath of fidelity to their own victorious 
government or rulers, and they may expel every one who declines to do so. But whether 
they do so or not, the people and their civil officers owe strict obedience to them as long as 
they hold sway over the district or country, at the peril of their lives. 

R 83 hadr) 27. The law of war can no more wholly dispense with retaliation than can th& #fof 26 
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nations, of which it is a branch. Yet civilized nations acknowledge retaliation as the sternest 
feature of war. A reckless enemy often leaves to his opponent no other means of securing 
himself against the repetition of barbarous outrage. 

28. Retaliation will therefore never be resorted to as a measure of mere revenge, but 
only as a means of protective retribution, and moreover cautiously and unavoidably--that is 
to say, retaliation shall only be resorted to after careful inquiry into the real occurrence and 
the character of the misdeeds that may demand retribution. 

Unjust or inconsiderate retaliation removes the belligerents farther and farther from the 
mitigating rules of regular war, and by rapid steps leads them nearer to the internecine wars 
of savages. 

29. Modern times are distinguished h m  earlier ages by the existence at one and the 
same time of many nations and great governments related to one another in close 
intercourse. 

Peace is their normal condition; war is the exception. The ultimate object of all modem 
war is a renewed state of peace. 

The more vigorously wars are pursued the better it is for humanity. Sharp wars are 
brief. 

30. Ever since the formation and coexistence of modem nations, and ever since wars 
have become great national wars, war has come to be acknowledged not to be its own end, 
but the means to obtain great ends of state, or to consist in defense against wrong; and no 
conventional restriction of the modes adopted to injure the enemy is any longer admitted; 
but the law of war imposes many limitations and restrictions on principles of justice, faith, 
and honor. 

SECTION n.-Public and private property of the enemy-Protection of persons, and especially of 
women; of religion, the arts and sciences-Punishment of crimes against the inhabitants of 

hostile countries. 

3 1. A victorious army appropriates all public money, seizes all public movable 
property until fkther direction by its government, and sequesters for its own benefit or of 
that of its government all the revenues of real property belonging to the hostile government 
or nation, The title to such real property remains in abeyance during military occupation, 
and until the conquest is made complete. 

32. A victorious army, by the martial power inherent in the same, may suspend, 
change, or abolish, as far as the martial power extends, the relations which arise h m  the 
services due, according to the existing laws of the invaded country, from one citizen, 
subject, or native of the same to another. 

The commander of the army must leave it to the ultimate treaty of peace to settle the 
permanency of this change. 

33. It is no longer considered lawfUl-- on the contrary, it is held to be a serious breach 
of the law of war-to force the subjects of the enemy into the senrice of the victorious 
government, except the latter should proclaim, after a fair and complete conquest of the . 

hostile country or district, that it is resolved to keep the country, district, or place 
permanently as its own and make it a portion of its own country. 

34. As a general rule, the property belonging to churches, to hospitals, or other 
establishments of an exclusively charitable character, to establishments of education, or 
foundations for the promotion of knowledge, whether public schools, universities, 
academies of learning or observatories, museums of the f i  arts, or of a scientific 
character-such property is not to be considered public property in the sense of paragraph 3 1; 
but it may be taxed or used when the public service may require it. 

RE83( dr) 35. Classical works of art, libraries, scientific colleotiom, or precious instnuqppe% 
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as astronomical telescopes, as well as hospitals, must be secured against all avoidable 
injury, even when they are contained in fortified places whilst besieged or bombarded. 

36. If such works of art, libraries, collections, or instruments belonging to a hostile 
nation or government, can be removed without injury, the ruler of the conquering state or 
nation may order them to be seized and removed for the betiefit of the said nation. The 
ultimate ownership is to be settled by the ensuing treaty of peace. 

In no case shall they be sold or given away, if captured by the armies of the United 
States, nor shall they ever be privately appropriated, or wantonly destroyed or injured. 

37. The United States acknowledge and protect, in hostile countries occupied by them, 
religion and morality; strictly private property; the persons of the inhabitants, especially 
those of women; and the sacredness of domestic relations. Offenses to the contrary shall be 
rigorously punished. 

This rule does not interfere with the right of the victorious invader to tax the people or 
their property, to levy forced loans, to billet soldiers, or to appropriate property, especially 
houses, lands, boats or ships, and the churches, for temporary and military uses. 

38. Private property, unless forfeited by crimes or by offenses of the owner, can be 
seized only by way of military necessity, for the support or other benefit of the Army or of 
the United States. 

If the owner has not fled, the commanding officer will cause receipts to be given, 
which may serve the spoliated owner to obtain indemnity. 

39. The salaries of civil officers of the hostile government who remain in the invaded 
territory, and continue the work of their ofice, and can continue it according to the 
circumstances arising out of the war--such as judges, administrative or political officers, 
officers of city or communal governrnents--are paid from the public revenue of the invaded 
territory until the military government has reason wholly or partially to discontinue it. 
Salaries or incomes connected with purely honorary titles are always stopped. 

40. There exists no law or body of authoritative rules of action between hostile armies, 
except that branch of the law of nature and nations which is called the law and usages of 
war on land. 

41. All municipal law of the ground on which the armies stand, or of the countries to 
which they belong, is silent and of no effect between armies in the field. 

42. Slavery, complicating and confounding the ideas of property (that is, of a thing), 
and of personality (that is, of humanity), exists according to municipal or local law only. 
The law of nature and nations has never acknowledged it. The digest of the Roman law 
enacts the early dictum of the pagan jurist, that "so far as the law of nature is concerned, all 
men are equal." Fugitives escaping from a country in which they were slaves, villains, or 
serfs, into another country, have, for centuries past, been held h e  and acknowledged fiee 
by judicial decisions of European countries, even though the municipal law of the country 
in which the slave had taken refuge acknowledged slavery within its own dominions. 

43. Therefore, in a war between the United States and a belligerent which admits of 
slavery, if a person held in bondage by that belligerent be captured by or come as a fbgitive 
under the protection of the military forces of the United States, such person is immediately 
entitled to the rights and privileges of a heman. To return such person into slavery would 
amount to enslaving a free person, and neither the United States nor any officer under their 
authority can enslave any human being. Moreover, a person so made free by the law of war 
is under the shield of the law of nations, and the former owner or State can have, by the law 
of postliminy, no belligerent lien or claim of service. 

44. All wanton violence committed against persons in the invaded country, all 
destruction of property not commanded by the authorized officer, all robbery, all pillage or 
sacking, even after taking a place by main force, all rapt, wounding, maiming, or ' 1' Itf dl-) such inbabimts, are pmhibited under the penalty of death, or such other severe P#&&!28 
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as may seem adequate for the gravity of the offense. 
A soldier, officer, or private, in the act of committing such violence, and disobeying a 

superior ordering him to abstain fiom it, may be lawfully killed on the spot by such 
superior. 

45. All captures and booty belong, according to the modem law of war, primarily to 
the government of the captor. 

Prize money, whether on sea or land, can now only be claimed under local law. 
46. Neither officers nor soldiers are allowed to make use of their position or power in 

the hostile country for private gain, not even for commercial transactions otherwise 
legitimate. Offenses to the contrary committed by commissioned officers will be punished 
with cashiering or such other punishment as the nature of the offense may require; if by 
soldiers, they shall be punished according to the nature of the offense. 

47. Crimes punishable by all penal codes, such as  arson, murder, maiming, assaults, 
highway robbery, theft, burglary, fiaud, forgery, and rape, if committed by an American 
soldier in a hostile country against its inhabitants, are not only punishable as  at home, but in 
all cases in which death is not inflicted the severer punishment shall be preferred. 

S E C ~ O N  la.-Deserters--Prisoners of war--Hostages--Boo@ on the battle-field. 

48. Deserters fiom the American Army, having entered the service of the enemy, suffcr 
death if they fall again into the h d s  of the United States, whether by capture or being 
delivered up to the American Army; and if a deserter from the enemy, having taken service 
in the Anny of the United States, is captured by the enemy, and punished by them with 
death or otherwise, it is not a breach against the law and usages of war, requiring redress or 
retaliation. 

49. A prisoner of war is a public enemy armed or attached to the hostile army for 
active aid, who has fallen into the hands of the captor, either fighting or wounded, on the 
field or in the hospital, by individual surrender or by capitulation. 

All soldiers, of whatever species of arms; 411 men who belong to the rising en masse of 
the hostile country; all those who are .attached to the Army for its efficiency and promote 
directly the object of the war, except such as are hereinafter provided for, all disabled men 
or officers on the field or elsewhere, if captured; all enemies who have thrown away their 
anns and ask for quarter, are prisoners of war, and as such exposed to the inconveniences as 
well as entitled to the privileges of a prisoner of war. 

50. Moreover, citizens who accompany an army for whatever purpose, such as sutlers, 
editors, or reporters of journals, or contractors, if captured, may be made prisoners of war 
and be detained as such. 

The monarch and members of the hostile reigning family, male or female, the chief, 
and chief officers of the hostile government, its diplomatic agents, and all persons who are 
of particular and singular use and benefit to the hostile army or its government, are, if 
captured on belligerent ground, and if unprovided with a safe-conduct granted by the 
captor's government, prisoners of war. 

51. If the people of that portion of an invaded country which is not yet occupied by the 
enemy, or of the whole country, at the approach of a hostile army, rise, under a duly 
authorized levy, en masse to resist the invader, they are now treated as public enemies, and, 
if captured, are prisoners of war. 

52. No belligerent has the right to declare that he will treat every captured man in arms 
of a levy en masse as a brigand or bandit. 

If, however, the people of a country, or any portion of the same, already occupied by 
an army, rise against it, they are violators of the laws of war and are not entitled t 
protection. @$f  had r) 

Page 17 of 26 

http://www.civilwarhome.comllieberco&. htm 
Page 129 



The Lieber Code Of 1863 Page 7 of 15 

53. The enemy's chaplains, officers of the medical staff, apothecaries, hospital nurses, 
and servants, if they M1 into the hands of the American Amy, are not prisoners of war, 
unless the commander has reasons to retain them. In this latter case, or if, at their own 
desire, they are allowed to remain with their captured companions, they are treated as 
prisoners of war, and may be exchanged if the commander sees fit. 

54. A hostage is a person accepted as a pledge for the fulfillment of an agreement 
concluded between belligerents dwing the war; or in consequence of a war. Hostages are 
rare in the present age. 

55. If a hostage is accepted, he is treated like a prisoner of war, according to rani< and 
condition, as circumstances may admit. 

56. A prisoner of war is subject to no punishment for being a public enemy, nor is any 
revenge wreaked upon him by the intentional infliction of any suffering, or disgrace, by 
cruel imprisonment, want of food, by mutilation, death, or any other barbarity. 

57. So soon as a man is armed by a sovereign govenunent and takes the soldier's oath 
of fidelity he is a belligerent; his killing, wounding, or other warlike acts are no individual 
crimes or offenses. No belligerent has a right to declare that enemies of a certain class, 
color, or condition, when properly organized as soldiers, will not be treated by him as 
public enemies. 

58. The law of nations knows of no distinction of color, and if an enemy of the United 
States should enslave and sell any captured persons of their Anny, it would be a case for the 
severest retaliation, if not redressed upon complaint. 

The United States cannot retaliate by enslavement; therefore death must be the 
retaliation for this crime against the law of nations. 

59. A prisoner of war remains answerable for his crimes committed against the captor's 
army or people, committed before he was captured, and for which he has not been punished 
by his own authorities. 

All prisoners of war are liable to the infliction of retaliatory measures. 
60. It is against the usage of modem war to resolve, in hatred and revenge, to give no 

quarter. No body of troops has the right to declare that it will not give, and therefore will 
not expect, quarter; but a commander is permitted to direct his troops to give no quarter, in 
great straits, when his own salvation makes it impossible to cumber himself with prisoners. 

61. Troops that give no quarter have no right to kill enemies already disabled on the 
ground, or prisoners captured by other troops. 

62. All troops of the enemy known or discovered to give no quarter in general, or to 
any portion of the Army, receive none. 

63. Troops who fight in the unifon of their enemies, without any plain, striking, and 
uniform mark of distinction of their own, can expect no quarter. 

64. If American troops capture a train containing uniforms of the enemy, and the 
commander considers it advisable to distribute them for use among his men, some striking 
mark or sign must be adopted to distinguish the American soldier from the enemy. 

65. The use of the enemy's national standard, flag, or other emblem of nationality, for 
the purpose of deceiving the enemy in battle, is an act of perfidy by which they lose all 
claim to the protection of the laws of war. 

66. Quarter having been given to an enemy by American troops, under a 
misapprehension of his true character, he may, nevertheless, be ordered to suffer death if, 
within three days after the battle, it be discovered that he belongs to a corps which gives no 
quarter. 

67. The law of nations allows every sovereign government to make war upon another 
sovereign State, and, therefore, admits of no rules or laws different from those of regular 
warfare, regarding the treatment of prisoners of war, although they may belong t 

@&wad r) of a government which the captor may consider a a wanton and unjust wsai1mt. of 28 
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68. Modem wars are not internecine wars, in which the killing of the enemy is the 
object. The destruction of the enemy in modem war, and, indeed, modern war itself, are 
means to obtain that object of the belligerent which lies beyond the war. 

Unnecessary or revengeful destruction of life is not l a M .  
69. Outposts, sentinels, or pickets are not to be fired upon, except to drive them in, or 

when a positive order, special or general, has been issued to that effect. 
70. The use of poison in any manner, be it to poison wells, or food, or arms, is wholly 

excluded from modem warfare. He that uses it puts himself out of the pale of the law and 
usages of war. 

71. Whoever intentionally inflicts additional wounds on an enemy already wholly 
disabled, or kills such an enemy, or who orders or encourages soldiers to do so, shall suffer 
death, if duly convicted, whether he belongs to the Army of the United States, or is an 
enemy captured after having committed his misdeed. 

72. Money and other valuables on the person of a prisoner, such as watches or jewelry, 
as well as extra clothing, are regarded by the American Army as the private property of the 
prisoner, and the appropriation of such valuables or money is considered dishonorable, and 
is prohibited. 

Nevertheless, if large sums are found upon the persons of prisoners, or in their 
possession, they shall be taken from them, and the surplus, after providing for their own 
support, appropriated for the use of the Anny, under the direction of the commander, unless 
otherwise ordered by the Govemment. Nor can prisoners claim, as private property, large 
sums found and captured in their train, although they have been placed in the private 
luggage of the prisoners. 

73. All officers, when captured, must surrender their side-arms to the captor. They may 
be restored to the prisoner in marked cases, by the commander, to signalize admiration of 
his distinguished bravery, or approbation of his humane treatment of prisoners before his 
capture. The captured officer to whom they may be restored cannot wear them during 
captivity. 

74. A prisoner of war, being a public enemy, is the prisoner of the Government and not 
of the captor. No ransom can be paid by a prisoner of war to his individual captor, or to any 
officer in command. The Government alone releases captives, according to rules prescribed 
by itself. 

75. Prisoners of war are subject to confinement or imprisonment such as may be 
deemed necessary on account of safety, but they are to be subjected to no other intentional 
suffering or indignity. The confinement and mode of treating a prisoner may be varied 
during his captivity according to the demands of safety. 

76. Prisoners of war shall be fed upon plain and wholesome food, whenever 
practicable, and treated with humanity. 

They may be required to work for the benefit of the captor's government, according to 
their rank and condition. 

77. A prisoner of war who escapes may be shot, or otherwise killed, in his flight; but 
neither death nor any other punishment shall be inflicted upon him simply for his attempt to 
escape, which the law of war does not consider a crime. Stricter means of security shall be 
used after an unsuccessful attempt at escape. 

If, however, a conspiracy is discovered, the purpose of which is a united or general 
escape, the conspirators may be rigorously punished, even with death; and capital 
punishment may also be inflicted upon prisoners of war discovered to have plotted rebellion 
against the authorities of the captors, whether in union with fellow-prisonen or other 
persons. 

78. If prisoners of war, having given no pledge nor made any promise on their h nor 8 Idradr) forcibly or otherwise escape, and an captured again in battle, after having njoinePb&9 of 26 
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own army, they shall not be punished for their escape, but shall be treated as simple 
prisoners of war, although they will be subjected to stricter confinement. 

79, Every captured wounded enemy shall be medically treated, according to the ability 
of the medical staff. 

80. Honorable men, when captured, will abstain fiwm giving to the enemy information 
concerning their own army, and the modem law of war permits no longer the use of any 
violence against prisoners in order to extort the desired information, or to punish them for 
having given false information. 

SECTION IV.-Partisans--Armed enemies not belonging to the hostile army--Scouts-Armed 
prowlers-- War-rebels. 

8 1. Partisans are soldiers armed and wearing the uniform of their anny, but belonging 
to a corps which acts detached from the main body for the purpose of making inroads into 
the temtory occupied by the enemy. If captured they are entitled to all the privileges of the 
prisoner of war. 

82. Men, or squads of men, who commit hostilities, whether by fighting, or inroads for 
destruction or plunder, or by raids of any kind, without commission, without being part and 
portion of the organized hostile army, and without sharing continuously in the war, but who 
do so with intermitting returns to their homes and avocations, or with the occasional 
assumption of the semblance of peacefbl pursuits, divesting themselves of the character or 
appearance of soldiers--such men, or squads of men, are not public enemies, and therefore, 
if captured, are not entitled to the privileges of prisoners of war, but shall be treated 
summarily as h i iway robbers or pirates. 

83. Scouts or singlc soldiers, if disguised in the dress of the country, or in the unifonn 
of the army hostile to their own, employed in obtaining information, if found within or 
lurking about the lines of the captor, are treated as spies, and suffer death. 

84. Armed prowlers, by whatever names they may be called, or persons of the enemy's 
territory, who steal within the lines of the hostile army for the purpose of robbing, killing, or 
of destroying bridges, roads, or canals, or of robbing or destroying the mail, or of cutting 
the telegraph wires, are not entitled to the privileges of the prisoner of war. 

85. War-rebels are persons within an occupied territory who rise in arms against the 
occupying or conquering army, or against the authorities established by the same. If 
captured, they may suffer death, whether they rise singly, in small or large bands, and 
whether called upon to do so by their own, but expelled, government or not. They arc not 
prisoners of war; nor are they if discovered and secured before their conspiracy has matured 
to an actual rising or to armed violence. 

SECrlON v.--Safe-conduct--Spies-- War-traitors- Captured messengers-Abuse of the Jag of 
truce. 

86. All intercourse between the territories occupied by belligerent armies, whether by 
traffic, by letter, by travel, or in any other way, ceases. This is the general rule, to be 
observed without special proclamation. 

Exceptions to this rule, whether by safe-conduct or permission to trade on a smdl or 
large scale, or by exchanging mails, or by travel from one territory into the other, can take 
place only according to agreement approved by the Government or by thc highest military 
authority. 

Contraventions of this rule are highly punishable. 
87. Ambassadors, and all other diplomatic agents of neutral powers accredi-ehadq 

enemy may receive safe-conducts through the temtories occupied by the belligem-26 
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there are military reasons to the contrary, and unless they may reach the place of their 
destination conveniently by another route. It implies no international affront if the safe- 
conduct is declined. Such passes are usually given by the supreme authority of the state and 
not by subordinate officers. 

88. A spy is a person who secretly, in disguise or under false pretense, seeks 
information with the intention of communicating it to the enemy. 

The spy is punishable with death by hanging by the neck, whether or not he succeed in 
obtaining the information or in conveying it to the enemy. 

89. If a citizen of the United States obtains information in a legitimate manner and 
betrays it to the enemy, be he a military or civil officer, or a private citizen, he shall suffer 
death. 

90. A traitor under the law of war, or a war-traitor, is a person in a place or district 
under martial law who, unauthorized by the military commander, gives information of any 
kind to the enemy, or holds intercourse with him. 

9 1. The war-traitor is always severely punished. If his offense consists in betraying to 
the enemy anything concerning the condition, safety, operations, or plans of the troops 
holding or occupying the place or district, his punishment is death. 

92. If the citizen or subject of a country or place invaded or conquered gives 
information to his own government, h m  which he is separated by the hostile army, or to 
the army of his government, he is a war-traitor, and death is the penalty of his offense. 

93. All armies in the field stand in need of guides, and impress them if they cannot 
obtain them otherwise. 

94. No person having been forced by the enemy to serve as guide is punishable for 
having done so. 

95. If a citizen of a hostile and invaded district voluntarily serves as a guide to the 
enemy, or offers to do so, he is deemed a war-traitor and shall suffer death. 

96. A citizen serving voluntarily as a guide against his own country commits treason, 
and will be dealt with according to the law of his country. 

97. Guides, when it is clearly proved that they have misled intentionally, may be put to 
death. 

98. All unauthorized or secret communication with the enemy is considered 
treasonable by the law of war. 

Foreign residents in an invaded or occupied territory or foreign visitors in the same can 
claim no immunity h m  this law. They may communicate with foreign parts or with the 
inhabitants of the hostile country, so far as the military authority permits, but no further. 
Instant expulsion from the occupied tenitory would be the very least punishment for the 
infraction of this rule. 

99. A messenger carrying written dispatches or verbal messages from one portion of 
the anny or fiom a besieged place to another portion of the same army or its government, if 
armed, and in the uniform of his army, and if captured while doing so in the territory 
occupied by the enemy, is treated by the captor as a prisoner of war. If not in uniform nor a 
soldier, the circumstances connected with his capture must determine the disposition that 
shall be made of him. 

100. A messenger or agent who attempts to steal through the temtory occupied by the 
enemy to further in any manner the interests of the enemy, if captured, is not entitled to the 
privileges of the prisoner of war, and may be dealt with according to the circumstances of 
the case. 

101. While deception in war is admitted as a just and necessary means of hostility, and 
is consistent with honorable Waffare, the common law of war allows even capital 
punishment for clandestine or treacherous attempts to injure an enemy, bccawe 
dangerous, and it is so difficult to guard against them. %% & ( ~ ~ a d r )  
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102. The law of war, like the criminal law regarding other offenses, makes no 
difference on account of the difference of sexes, concerning the spy, the war-traitor, or the 
war-rebel. 

103. Spies, war-traitors, and war-rebels are not exchanged according to the common 
law of war. The exchange of such persons would require a special cartel, authorized by the 
Government, or, at a great distance fiom it, by the chief commander of the army in the field, 

104. A successfbl spy or war-traitor, safely returned to his own army, and afterward 
captured as an enemy, is not subject to punishment for hi acts as a spy or war-traitor, but 
he may be held in closer custody as a person individually dangerous. 

SECTION VI.--Exchange ofprisoners--Flags of truce--Flags ofprotection. 

105. Exchanges of prisoners take place--nu~nber for number--rank for rank-wounded 
for wounded-with added condition for added condition--such, for instance, as not to serve 
for a certain period. 

106. In exchanging prisoners of war, such numbers of persons of inferior rank may be 
substituted as an equivalent for one of superior rank as may be agreed upon by cartel, which 
requires the sanction of the Government, or of the commander of the m y  in the field. 

107. A prisoner of war is in honor bound truly to state to the captor his rank; and he is 
not to assume a lower rank than belongs to him, in order to cause a more advantageous 
exchange, nor a higher rank, for the purpose of obtaining better treatment. 

Offenses to the contrary have been justly punished by the commanders of released 
prisoners, and may be good cause for refusing to release such prisoners. 

108. The surplus number of prisoners of war remaining after an exchange has taken 
place is sometimes released either for the payment of a stipulated sum of money, or, in 
urgent cases, of provision, clothing, or other nccessarics. 

Such arrangement, however, requires the sanction of the highest authority. 
109. The exchange of prisoners of war is an act of convenience to both belligerents. If 

no general cartel has been concluded, it cannot be demanded by either of them. No 
belligerent is obliged to exchange prisoners of war. 

A cartel is voidable as soon as either party has violated it. 
1 10. No exchange of prisoners shall be made except after complete capture, and after 

an accurate account of them, and a list of the captured oflicers, has been taken. 
1 1 1. The bearer of a flag of truce cannot insist upon being admitted. He must always 

be admitted with great caution. Unnecessary frequency is carefully to be avoided. 
1 12. If the bearer of a flag of truce offer himself during an engagement, he can be 

admitted as a very rare exception only. It is no breach of good faith to retain such flag of 
truce, if admitted during the engagement. Firing is not required to cease on the appearance 
of a flag of truce in battle. 

I 13, If the bearer of a flag of truce, presenting himself during an engagement, is killed 
or wounded, it f-shes no ground of complaint whatever. 

114. If it be discovered, and fairly proved, that a flag of truce has been abused for 
surreptitiously obtaining military knowledge, thc bearer of the flag thus abusing his sacred 
character is deemed a spy. 

So sacred is the character of a flag of truce, and so necessary is its sacredness, that 
while its abuse is an especially heinous offense, great caution is requisite, on the other hand, 
in convicting the bearer of a flag of truce as a spy. 

1 15. It is customary to designate by certain flags (usually yellow) the hospitals in 
places which are shelled, so that the besieging enemy may avoid firing on them. The same 
has been done in battles when hospitals are situated within tho ficld of the cngagwg5 Khad,.) 

116. Honorable bcllige~nts often request that the hospitals within the territowg$por 2s 

http://www ,civil warhome,com/liebercode.htm 
Page 134 



The Lieber Code Of 1863 Page 12 of 15 

enemy may be designated, so that they may be spared. 
An honorable belligerent allows himself to be guided by flags or signals of protection 

as much as the contingencies and the necessities of the fight will permit. 
1 17. It is justly considered an act of bad faith, of infamy or fiendishness, to deceive the 

enemy by flags of protection. Such act of bad faith may be good cause for refusing to 
respect such flags. 

1 18. The besieging belligerent has sometimes requested the besieged to designate the 
buildings containing collections of works of art, scientific museums, astronomical 
observatories, or precious libraries, so that their destruction may be avoided as much as 
possible. 

SECTION w.--The parole. 

1 19. Prisoners of war may be released from captivity by exchange, and, under certain 
circumstances, also by parole. 

120. The term parole designates the pledge of individual good faith and honor to do, or 
to omit doing, certain acts after he who gives his parole shall have been dismissed, wholly 
or partially, from the power of the captor. 

121. The pledge of the parole is always an individual, but not a private act. 
122. The parole applies chiefly to prisoners of war whom the captor allows to return to 

their country, or to live in greater freedom within the captor's country or territory, on 
conditions stated in the parole. 

123. Release of prisoners of war by exchange is the general rule; release by parole is 
the exception. 

124. Breaking the parole is punished with death when the person breaking the parole is 
captured again. 

Accurate lists, therefore, of the paroled persons must be kept by the belligerents. 
125. When paroles are given and received there must be an exchange of two written 

documents, in which the name and rank of the paroled individuals are accurately and 
truthfully stated. 

126. Commissioned officers only are allowed to give their parole, and they can give it 
only with the permission of their superior, as long as a superior in rank is within reach. 

127. No non-commissioned officer or private can give his parole except through an 
officer. Individual paroles not given through an officer are not only void, but subject the 
individuals giving them to the punishment of death as deserters. The only admissible 
exception is where individuals, properly separated from their commands, have suffered long 
confinement without the possibility of being paroled through an officer. 

128. No paroling on the battle-field; no paroling of entire bodies of troops after a 
battle; and no dismissal of large numbers of prisoners, with a general declaration that they 
are paroled, is permitted, or of any value. 

129. In capitulations for the surrender of strong places or fortified camps the 
commanding officer, in cases of urgent necessity, may agree that the troops under his 
command shall not fight again during the war unless exchanged. 

130. The usual pledge given in the parole is not to serve during the existing war unless 
exchanged. 

This pledge refers only to the active service in the field against the paroling belligerent 
or his allies actively engaged in the same war. These cases of breaking the parole art patent 
acts, and can be visited with the punishment of death; but the pledge does not refer to 
internal service, such as recruiting or drilling the recruits, forti&ing places not besieged, 
qwlling civil commotions, fighting against belligerents unconnected with the mh (Khedl) 
belligerents, or to civil or diplomatic service for which the paroled officer may bePqe 23 of26 
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employed, 
1 3 1. If the government does not approve of the parole, the paroled officer must retum 

into captivity, and should the enemy refuse to receive him he is free of his parole. 
132. A belligerent government may declare, by a general order, whether it will allow 

paroling and on what conditions it will allow it. Such order is communicated to the enemy. 
133. No prisoner of war can be forced by the hostile government to parole himself, and 

no government is obliged to parole prisoners of war or to parole all captured officers, if it 
paroles any. As the pledging of the parole is an individual act, so is paroling, on the other 
hand, an act of choice on the part of the belligerent. 

134. The commander of an occupying army may require of the civil officers of the 
enemy, and of its citizens, any pledge he may consider necessary for the safety or security 
of his army, and upon their failure to give it he may arrest, confine, or detain them. 

135. An armistice is the cessation of active hostilities for a period agreed between 
belligerents. It must be agreed upon in writing and duly ratified by the highest authorities of 
the contending parties. 

136. If an armistice be declared without conditions it extends no Auther than to require 
a total cessation of hostilities along the front of both belligerents, 

If conditions be agreed upon, they should be clearly expressed, and must be rigidly 
adhered to by both parties. If either party violates any express condition, the armistice may 
be declared null and void by the other. 

137. An armistice may be general, and valid for all points and Iines of the belligerents; 
or special--that is, referring to certain troops or certain localities only. An armistice may be 
concluded for a defmite time; or for an indefinite time, during which either belligerent may 
resume hostilities on giving the notice agreed upon to the other. 

138. The motives which induce the one or the other belligerent to conclude an 
armistice, whether it be expected to be preliminary to a treaty of peace, or to prepare during 
the armistice for a more vigorous prosecution of the war, does in no way affect the character 
of the armistice itself. 

139. An armistice is binding upon the belligerents from the day of the agreed 
commencement; but the officers of the armies are responsible fiom the day only when they 
receive official information of its existence. 

140. Commanding officers have the right to conclude armistices binding on the district 
over which their command extends, but such armistice is subject to the ratification of the 
superior authority, and ceases so soon as it is made known to the enemy that the armistice is 
not ratified, even if a certain time for the elapsing between giving notice of cessation and 
the resumption of hostilities should have been stipulated for. 

141. It is incumbent upon the contracting parties of an armistice to stipulate what 
intercourse of persons or traffic between the inhabitants of the territories occupied by the 
hostile armies shall be allowed, if any. 

If nothing is stipulated the intercourse remains suspended, as during actual hostilities. 
142. An armistice is not a partial Or a temporary peace; it is only the suspension of 

military operations to the extent agreed upon by the parties. 
143. When an armistice is concluded between a fortified place and the army besieging 

it, it is agreed by all the authorities on this subject that the besieger must cease all extension, 
perfection, or advance of his attacking works as much so as from attacks by main force. 

But as there is a difference of opinion among martial jurists whether the besieged have 
a right to repair breaches or to erect new works of defense within the place durinwss (Khado 
armistice, this point should be determined by express agreement between the h a g a  24 of 26 
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144. So soon as a capitulation is signed the capitulator has no right to demolish, 
destroy, or injure the works, arms, stores, or ammunition in his possession, during the time 
which elapses between the signing and the execution of the capitulation, unless otherwise 
stipulated in the same. 

145. When an armistice is clearly broken by one of the parties the other party is 
released h m  all obligation to observe it. 

146, Prisoners taken in the act of breaking an armistice must be treated as prisoners of 
war, the officer alone being responsible who gives the order for such a violation of an 
armistice. The highest authority of the belligerent aggrieved may demand redress for the 
infraction of an armistice. 

147. Belligerents sometimes conclude an armistice while their plenipotentiaries are 
met to discuss the conditions of a treaty of peace; but plenipotentiaries may meet without a 
preliminary armistice; in the latter case the war is carried on without any abatement. 

148. The law of war does not allow proclaiming either an individual belonging to the 
hostile army, or a citizen, or a subject of the hostile government an outlaw, who may be 
slain without trial by any captor, any more than the modern law of peace allows such 
international outlawry; on the contrary, it abhors such outrage. The sternest retaliation 
should follow the murder committed in consequence of such proclamation, made by 
whatever authority. Civilized nations look with horror upon offers of rewards for the 
assassination of enemies as relapses into barbarism. 

sEcrroN x.--insurrection-- Civil war--Rebellion. 

149. Insurrection is the rising of people in arms against thcu government, or portion of 
it, or against one or more of its laws, or against an officer or officers of the government. It 
may be confined to mere armed resistance, or it may have greater ends in view. 

150. Civil war is war between two or more portions of a country or state, each 
contending for the mastery of the whole, and each claiming to be the legitimate government. 
The term is also sometimes applied to war of rebellion, when the rebellious provinces or 
portions of the state are contiguous to those containing the seat of government. 

15 1. The term rebellion is applied to an insurrection of large extent, and is usually a 
war between the legitimate government of a country and portions of provinces of the same 
who seek to throw off their allegiance to it and set up a government of their own. 

152. When humanity induces the adoption of the rules of regular war toward rebels, 
whether the adoption is partial or entire, it does in no way whatever imply a partial or 
complete acknowledgment of their government, if they have set up one, or of them, as an 
independent or sovereign power. Neutrals have no right to make the adoption of the rules of 
war by the assailed government toward rebels the ground of their own acknowledgment of 
the revolted people as an independent power. 

153. Treating captured rebels as prisoners of war, exchanging them, concludig of 
cartels, capitulations, or other warlike agreements with them; addressing officers of a rebel 
army by the rank they may have in the same; accepting flags of truce; or, on the other hand, 
proclaiming martial law in their territory, or levying war taxes or forced loans, or doing any 
other act sanctioned or demanded by the law and usages of public war between sovereign 
belligerents, neither proves nor establishes an acknowledgment of the rebellious people, or 
of the government which they may have erected, as a public or sovereign power, Nor does 
the adoption of the rules of war toward rebels imply an engagement with them ew&@hadl) 
beyond the limits of these rules. It is victory in the field that ends the strife and se-6 of 26 
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future relations between the contending parties. 
154. Treating in the field the rebellious enemy according to the law and usages of war 

has never prevented the legitimate government fkom trying the leaders of the rebellion or 
chief rebels for high treason, and fiom treating them accordingly, unless they are included 
in a general amnesty. 

155. All enemies in regular war are divided into two general classes--that is to say, into 
combatants and non-combatants, or unarmed citizens of the hostile government. 

The military commander of the legitimate government, in a war of rebellion, 
distinguishes between the loyal citizen in the revolted portion of the country and the 
disloyal citizen. The disloyal citizens may hrther be classified into those citizens known to 
sympathize with the rebellion without positively aiding it, and those who, without taking up 
arms, give positive aid and comfort to the rebellious enemy without being bodily forced 
thereto. 

156. Common justice and plain expediency require that the military commander 
protect the manifestly loyal citizens in revolted territories against the hardships of the war as 
much as the common misfortune of all war admits. 

The commander will throw the burden of the war, as much as lies within his power, on 
the disloyal citizens, of the revolted portion or province, subjecting them to a stricter police 
than the non-combatant enemies have to suffm in regular war; and if he deems it 
appropriate, or if his government demands of him that every citizen shall, by an oath of 
allegiance, or by some other manifest act, declare his fidelity to the legitimate government, 
he may expel, transfer, imprison, or fine the revolted citizcns who r e h e  to pledge 
themselves anew as citizens obedient to the law and loyal to the government. 

Whether it is expedient to do so, and whether reliance can be placed upon such oaths, 
the commander or his government have the right to decide. 

157. Armed or unarmed resistance by citizens of the United States against the ladid 
movements of their troops is levying war against the United States, and is therefore treason. 

This P a p  last updated 02/10/02 

RE 83 (Khadr) 
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v. I Discovery Status Order 

UNITED STATES OF AMERICA 

OMAR AHMED KHADR 
aMa Akhbar Farhad 
aMa Akhbar Farnad 

PO 2 B 

1 March 2006 

23is Discovery Status Order has been issued sua sponte by the Presiding Oflcer to 
ensure that the discovery process in this matter is being conchrcted in such a manner as to ensure 
afill and fair trial. 

1. The Prosecution shall provide a succinct summary of the manner in which the 
Prosecution has to date complied with the individual subparts of paragraph 14 of the Discovery 
Order of 19 December 2005 (PO 2). The Prosecution response to this Discovery Status Order 
shall be filed not later than 1630 on 8 March 2006. 

2. Within 2 duty days of receipt of the Prosecution response to this Discovery Status 
Order the Detailed Defense Counsel shall provide a reply. That reply shall indicate with what 
information the Detailed Defense Counsel concurs, with what information he disagrees, and 
shall, in a separate paragraph or paragraphs, describe with particularity any action or inaction 
that the Detailed Defense Counsel asserts is a deficiency in the Prosecution's compliance with 
discovery and why any such action or inaction is defective under Discovery Order (PO-2). 

3. The Detailed Defense Counsel Shall provide a succinct summary of the manner in 
which the Defense has to date complied with the individual subparts of paragraph 15 of the 
Discovery Order of 19 December 2005 (PO-2). The Defense response to this Discovery Status 
Order shall be filed not later than 1630 7 March 2006. 

4. Within 2 duty days of receipt of the Defense response to this Discovery Status Order 
the Prosecution shall provide a reply. That reply shall indicate with what information the 
Prosecution concurs, with what information he disagrees, and shall, in a separate paragraph or 
paragraphs, describe with particularity any action or inaction that the Prosecution asserts is a 
deficiency in the Defense's compliance with discovery and why any such action or inaction is 
defective under Discovery Order (PO-2) 

IT IS SO ORDERED 

R. S. CHESTER 
COL, USMC 
Presiding Officer 

RE 84 (Khadr) 
Page 1 of 1 
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UNITED STATES OF AMERICA D 7 KHADR 

I PROSECUTION RESPONSE 

To Defense Motion to Abate Proceedings of the 
Military Commission Due to MCO No. 1's 

Fatal Inconsistency With the President's 
Military Order 

OMAR AHMED KHADR I 1 March 2006 

1. T i e b s s .  This response is being filed within the timeline established by the Presiding 
Offrcer. 

2. m f .  The Defense motion should be'denied. 

3. Overview. The Defense requested relief to abate commission proceedings due to, as  Defense 
alleged, "MCO No. 1's Fatal Inconsistency with the President's Military Order" is, in itself, 
fatally flawed. The revised MCO No. 1, and the charges thereto, are consistent with, and 
unequivocally ensure, tbe President's Military Order to provide for "a fuU and fair trial, 
with the military commission sitting as the triers of both fact and law." 

4. Facts. 

a. "When lawless wretches become so impudent andpowefil as not to be controlled and 
governed by the ordinary tribunals of a country, armies are called out, and the laws of war 
invoked. "' 

b. On September 1 1,2001, "lawless wretches" known as members of the a1 Qaida 
terrorist organization executed one of the worst terrorist attacks in history against the United 
States. Terrorists from that organization hijacked commercial airliners and use.d them as missiles 
to attack prominent American targets. The attacks resulted in the loss of more than 3000 lives; 
the destruction of hundreds of millions of dollars in property, and severe damage to the 
American economy. 

c. One week later in response to these "acts of treacherous violence," Congress passed a 
joint resolution authorizing the President "to use all necessary and appropriate force against 
those nations, organizations, or persons.. . in order to prevent any hture acts of international 
terrorism against the United States by such nations, organizations or persons!a 

d. Subsequent to the AUMF, the President issued a Military Order, where, among other 
things, he found, "To protect the United States and its citizens, and for the effective conduct of 
military operations and prevention of tenmist attacks, it is necessary for individuals subject to 

' Honorable James Speed, Attorney Oentral, 11 Op. Atty Gen. 297 (1865)(emphasis added). 
Authorization for Use of Military Force, 11 5 Stat. 224 (hereinafter AUMF). RE 85 (Khadtj 
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this order.. . to be detained, and, when tried, to be tried for violations of the laws of war and other 
applicable laws by military tribunals." Expressly =lying on his authority as Commander-in- 
Chief under the Constitution, the AUMF, and Articles 21 and 36, Uniform Code of Military 
Justice, the President directed, "Any individual subject to this order shall, when tried, be tried by 
military commission for any and all offenses triable by military commission that such individual 
is alleged to have committed.. . .'* In establishing military tribunals to adjudicate individuals 
alleged to have committed offenses under the law of war, the President, among others, made this 
specific determination: 

Oiven the danger to the safety of the United States and the nature 
of international terrorism, and to the extent provided by and undcr 
this order, Iflnd conshtent with srdlon 836 of tit& 10, United 
States Code, that ii is not practicable to app& in mililaiy 
commksions under this order the principles of law and the rules 
ofevidcnce gene* recognized in the trial of criminal cases in 
the Unhd States district courts. (Emphasis added).' 

The President further directed the Secretary of Defense, "as a military hction," to "issue such 
orders and regulations, including orders for the appointment of one or more military 
commissions, as may be necessary to carry out.. ." the President's direction for military 
commi~sions.~ 

e. On 21 March 2002, the Secretary of Defense issued Military Commission Order No. 1 
(MCO No. 1) that implemented policy, assigned responsibility, and prescribed procedures under 
the U.S. Constitution, Article 11, section 2 and the President's Military Order (PMO), for trials 
before military commission of individuals subject to the PMO. 

f. From as early as 1996 through 2001, the accused traveled with his k i l y  throughout 
Afghanistan and Pakistan and paid numerous visits to Usama bin Laden's compound in 
Jalalabad, Afghanistan. While traveling with his firther, the accused saw and at times personally 
met many senior al Qaida leaders including, Usama bin Laden, Doctor Ayman a1 Zawahiri, 
Muhammad Atef, and Saif a1 Adel. The accused also visited various a1 Qaida training camps and 
guest houses. 

g, After a1 Qaida's terrorist attacks on September 1 1,200 1, the accused received training 
from a1 Qaida on the use of rocket propelled grenades, rifles, pistols, grenades, and explosives. 
The accused then conducted surveillance and reconnaissance against U.S. military forces and 
convoys at an airport near Khost, Afghanistan. He then received one month of training on 
landmines and soon thereafter joined a group of a1 Qaida operatives and converted landmines 
into improvised explosive devices (IEDs) capable of remote detonation. The accused and other 
ai Qaida operatives then buried these IEDs in the ground at areas they knew, based on prior 
surveillance and reconnaissance, U.S. troops would be traversing. 

' President's Military Order, 66 Fed. Reg. 57,833 (Nov. 13,2OOl)(hereina&r PMO). 
' 66 Fed. Reg. 57833; see also at g 4(a); Article 21 and 36, UCMJ (10 U.S.C. 99 821 and 836). 

PMO, Q l (f). 
Id. at $! 4(b). RE 85 (Khadr) 
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h. On or about July 27,2002, U.S. forces captured the accused after a firefight at a 
compound near Khost, Afghanistan. As U.S. forces approached the compound, the accused 
armed himself with an AK-47 assault rifle, put on an ammunition vest, and took a position by a 
window in the compound. Toward the end of the firefight, the accused threw a grenade that 
killed Sergeant First Class Christopher Speer. American forces then shot and wounded the 
accused, and after his capture, American medics the accused life saving medical treatment. 

i. In accordance with his PMO, the President designated the accused in this case for trial 
by military commission on 30 July 2005. On 4 November 2005 the Appointing Authority 
approved the charges against the accused, and subsequently referred them to this Military 
Commission for. trial in accordance with the PMO and the implementing directives, orders and 
instructions. 

j. On 31 August 2005, the Secretary of Defense issued the revised MCO No. 1 that 
superseded the previous MCO No. 1 of 21 March 2002, but served the same purpose to 
implement policy, assign ~sponsibility, and prescribe procedures under the U.S. Constitution, 
Article 11, section 2 and the President's Military Order (PMO), for trials before military 
commission of individuals subject to the PMO. 

k. This change in MCO No. 1, included a DoD OASD (PA) press release headlined 
"Secretary Rumsfeld Approves Changes to Improve the Military Commission Proced~res.~ 
The press release went on to state "these changes follow a careful review of commission 
procedures and take into account a number of factors, including lessons learned from military 
commission proceedings that began in late 2004." Most importantly, it was cited that "[tithe 
principle effect of these cbangea is to make the ptwiding oflicer function more like a judge 
and the other panel members function more like a jury." (emphasis added). 

1. On this same day, the Legal Advisor to the Appointing Authority held a press 
conference and reiterated that ". . . the most signmcant change that we've made in the new 
Military Commission Order is the presiding officer will rule on all questions of law, 
challenges, and interlocutory questions. ' The Legal Advisor specifically noted the previous 
order and the legal effect of the revised MCO No. I ,  ". . . in the original order all members, 
including the presiding officer, decided all questions of law and fact. As far as evidence is 
concerned, the commission members remain authorized to takt exception to rulings of the 
presiding officer on admission of evidence. But as far as questions of law and interlocutory 
questions, challenges in particular, those will be rulings for the presiding officer." (emphasis 
added). 

m. The ~ e g a l  Advisor explained the changes resulted, in part, on experience h m  
commission sessions in August 2004, and that the changes "will make for a more orderly 
process." 

n. Other changes that reinforced the accused's right to a full and fair trial, and 
independence of defense were also made. For example, upon request and approval of a specific 

RE 85 (Khadr) 
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named detailed defense counsel, the decision whether to excuse the originally detailed defense 
counsel is "made by the chief defense counsel, not the appointing authority." 

o. When asked if the changes that "looks like to some degree a fundamental restructuring 
of the commission . . ." and whether changing the MCO was " an admission that the 
commission's system as initially set up by the Pentagon was flawed, as some critics had said all 
along?" the Legal Advisor unequivocally said -- no. The changes were the result of lessons 
learned, made to improve the process, and consistent with the overall purpose of the commission. 

S. Lena1 Authority. 

a. President's Military Order (PMO), 66 Fed. Reg. 57,833 (Nov, 16,2001). 
b. Military Commission Order No. 1 (MCO No. 1) (REVISED Aug. 31,2005). 
c. Chevron U.S.A., Inc. v. Natural Resources Defene Council, Inc., 467 U.S. 837 

(1 984). 
d. Udall v. Tallman, 380 U.S. 1 (1 965). 
e. National Cable & Telecommunications Association, et a1 v. Brand X Internet Services 

et al, 125 S.Ct 2688 (2005). 
f. Harndan v. Rumsfeld, 415 F.3d 33 (D.C. Cir. 2005); cert. granted Lexis 8222, No. 05- 

1 8 4  (U.S. 2005). 

6. Discussion. 

a. Military Commission Order No. 1 is consistent with tbe President's Military 
Order 

(1) Military Commission Order No. 1 of 3 1 August 2005 (heninafttr "MCO No. 1") is 
consistent with the President's Military Order of November 13,2001 (hereinafter "PMO"), 
including the requirement that the accused be provided a full and fair trial, with the military 
commission sitting as the triers of both f4~1 and law? The PMO requires only that the military 
commission members, collectively, sit as the "triers of both faot and law."' Section 4(C)(2), in 
other words, requires .that the commission as a whole!-as opposed to some outside body external 
to the appointed commission mernbers+hide all questions of fact and law. That is precisely 
what occurs under the amended.MC0: the commission's Presiding Officer rules "upon all 
questions of law,"' and the remaining members of the commission determine "the f~ndings [of 
fact] and sentence without the Presiding Officer, and may vote on the admission of evidence, 
with the Presiding ~ff icer ."'~ Taken as a whole, the Presiding Officer making his legal decisions 
and the other members making their factual decisions, together, constitute "triers of both fact and 
law" as required by the PMO. 

(2) There is no basis for reading the language of section 4(c)(2) ("sits as triers of both fact 
and lawtt) to require commission member to decide &l questions of law and fact. When 

' See PMO ("Detention, Treatment and Trial of Certain Non-Citizens in the War Against Terrorism"), #4(cX2), 66 
Fed. Reg. 57,833 (November 13,2001). 
' Id. 

MCO No. I WA(S)(a), 
lo Id., 8 4A(6). 
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placed in the context of other provisions of the PMO, it is clear that section 4(c)(2) merely 
requires that some from among the commission members must resolve all legal or factual 
questions. Section 4(c)(3), for example, distinguishes between the roles of the "presiding 
o f i ~ e r ' ~  and "other mernbe~fs],'' thus expaassly contemplating the separate allocation of authority 
among military commission members.' Sections 4(cX6) and (cX7) provide for conviction and 
sentencing "only upon the concurrence of two-thirds of the members of the commission present 
at the time of the vote, a majority being present." By making clear that the military commission 
need not act by unanimity or with all members present, these provisions, together with section 
4(c)(3), indicate that there is no requirement for each member to decide all questions of fact and 
law. 

b. The Secretary of Defense bas the authority to issue MCO No. 1 and revisions 

(1) There is no basis for declaring the changes to MCO No. 1 inconsistent with the PMO, 
The President entrusted the Secretary of Defense with broad authority to promulgate such orders 
and regulations as may be necessary to cany out the PMO to provide for trial by military 
commission, including "rules for the conduct of the proceedings of military commissions." See 
PMO, $5 4@), 4(c), and qa)  ("The Secretary of Defense shall issue such orders and regulations 
as may be necessary to cany out any of the provisions of this order,") It is accordingly the 
Secretary of Defense, not this commission, who has discretion to adopt any reasonable 
interpretation of the PMO. See Udall v. Tallman, 380 U.S. 1,18 (1965)(agency interpretation of 
President's order is lawful "if.. .the [agency]'~ interpretation is not unreasonable, if the language 
of the orders bears [its] constructionn). In particular, the Secretary of Defense has authority 
under section 4(b) to specify the duties for the commission members to the extent that the 
President has not expressly done so in his order (as he has through the eight specific 
requirements in section 4(c)). Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 
467 U.S 837,843 (1984) (agency's power to administer a statute "necessarily requires the 
formulation of policy and the making of any rules to fill any gap left, implicitly or explicitly, by 
Congress")(internal quotation marks and citations omitted). 

' 

(2) In promulgating the changes to MCO No. 1 on 3 1 August 2005, the Secretary of 
Defense determined that nothing in the PMO, including section 4(c)(2), is inconsistent with those 
changes. Even if such a determination is not controlling of its own force before this commission, 
it is controlling in this context because, as explained above, that determination plainly reflects a 
reasonable reading of the PMO; therefore, deference should be given to the Secretary of 
Defense's determination. 

(3) "Ambiguities in statutes within an agency's jurisdiction to administer arc delegations 
of authority to the agency to fill the statutory gap in reasonable fishion." See National Cable & 
Telecommunications Association, et a1 v. BrandX Internet Services et 01, 125 S.Ct 2688,2699- 
2700 (2005). Filling these gaps, the Court explained, involved different policy choices that 
agencies are better equipped to make than courts." If a statute is ambiguous, and the 

"The revised MCO No.1, of course, maintains the specific procedure set forth in section 4(cX3), allowing a majority 
of the commission to override the presiding officer's ruling on the admissibility of evidence. 
l2 Id. RE 85 (Khadr) 
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implementing agency's construction reasonable, federal courts arc required to accept the agency's 
construction of a statute, even if the agency's reading differs from what the court believes is the 
best statutory 

(4) To support its position on the proper interpretation of the PMO, the Defense cites to 
the fact that both Col Brownback, as the Presiding M c e r  in US. v Hicks, and General 
Hemingway, the Legal Advisor to the Appointing Authority, have at one time held the identical 
position that the defense now claims. ' h i s  Ead is of no consequence, and actually illustrates the 
Prosecution's position that reasonable minds can disagree on the interpretation of the PMO, as 
Col Brownback's cited ruling was made only afler Col Brownback attempted to hold sessions on 
his own (which based on his email comspondence to various counsel" he believed was proper 
under the President's MiIitary Order and wen the original MCO No. 1) .  It was only after he was 
given a specific directive by the Legal Advisor to the Appointing Authority not to hold sessions 
of the commission outside the presence of other members did Col Brownback make the ruling 
cited by the defense. This difference of opinion between the Presiding Officer and the Legal 
Advisor is a perftct illustration of how reasonable minds may disagree regarding the requirement 
of having the entire commission present under the PMO, and, therefore proves that the Secretary 
of Defense's current interpretation as set forth in the revised MCO No. 1 is, in fact, reasonable. 
However, in any event, the Legal Advisor's prior inbyetation of the PMO has no binding, legal 
effect and has since changed. 

(5) Even a change by an agency in its own previous interpretation of a statute, providing 
the change is reasonable, still requires deference be given to the agency's new interpretation. 
(Emphasis added). See National Cable & Telecommunications Association, et a1 v. BrandX 
Internet Services et 01, 125 S.Ct 2688,2699-2700 (2005). 1 5 " ~ n  initial agency interpretation is 
not instantly carved in stone. On the contrary, the a ency must consider varying interpretations f and the wisdom of its policy on a continuing basis." In amending MCO No. 1, the Secretary 
of Defense made just such a change, based the change on sound reasoning, and the Legal 
Advisor to the Appointing Authority explicitly adopted that reasoning; which sufficiently 
foreclosed the issue of the Legal Advisor's past interpretation of the PMO, 

(6) The recent change in MCO No. 1 included a DoD OASD (PA) press release 
headlined "Secretary Rumsfeld Approves Changes to Improve the Military Commission 
Procedures." The press release went on to state "these changes follow a careful review Qf 
commission ~rocedureg and take into account a number of factors, including lessons learned 
fiom military commission proceedings that began in late 2004." Even if such a determination is 
not controlling of its own force before this commission, it is controlling in this context because, 
as explained above, that determination plainly reflects a reasonable reading of the PMO and 
therefore there is no warrant for not deferring to the Secretary of Defense's &tennination. 

" Id. 
l4 Scc US. v Hamdun Record of Trial, Volume 3, Review Exhibit 12, Pages 8-10 of 15 for Col Brownback's email 
and Page 14 of 15 for the Legal Advisors' opinion of 11 August 2004. Found at 
http://www.dcfensclink.mil/ne~ov2005/d2005111 OHamdanvol6.pdf 
l5 See National Cable rb Telecommunications Association, et a1 v. B ~ n d  X Internet Services et al, 125 S.Ct 2688, 
2699-2700 (2005). 
l6 1d. at 2699-2700. . RE 85 (Khadr) 
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(7) Following the revision to MCO No. I, the Legal Advisor to the Appointing Authority 
held a press conference and reiterated that ". . . the most significant change that we've made in 
the new Military Commission Order is the presiding officer will rule on all questions of law, 
challenges, and interlocutory questions."'7 The Legal Advisor spscifically noted the previous 
order and the legal effect of the revised MCO No. 1, ". . . in the original order all members, 
including the Presiding Officer, decided all questions of law and fact. As far as evidence is 
concerned, the commission members remain authorized to take exception to rulings of the 
Presiding Officer on admission of evidence. But as far as questions of law and interlocutory 
questions, challenges in particular, those will be rulings for the Presiding Officer." 

(8) The Legal Advisor explained the changes resulted, in part, on experience fiom 
commission sessions in August 2004, and when asked if the changes were "to some degree a 
fundamental restructuring of the commission . . . and an admission that the commission's system 
as initially set up by the Pentagon was flawed, as some critics had said all along?" the Legal 
Advisor unequivocally said -- no. The changes were the result of lessons learned, made to 
improve the process, and consistent with the overall purpose of the commission. Such changes, 
for such reasons, were the exact type of analysis that the Supmne Court stated would, could and 
should be made by implementing agencies as they continue to consider the wisdom of their 
policies, and why such changes should be given deference." 

(9) Although the government concedes that the defense's position on the interpretation of 
the PMO could also be a reasonable interpretation of the PMO, it is the Secretary of Defense's 
reasonable interpretation that must trump, as it is ultimately his agency which is responsible for 
executing the President's Military Order to try individuals by military commission. 

c. The President haa not expressed any disagreement with the revised MCO No. 1 

(1) The Department of Defense has publicly and unambiguously stated its position that 
the changes that have been made to MCO No. 1 are "consistent with the President's Military 
Order of Nov. 13,2001 that established the military commission process to try enemy 
combatants fbr alleged violations of the law of war." See Department of Dcfknse News Release 
of 3 1 August 2005 " S e m t a ~ ~  Rumafeld Approves Chang- to lmprwe Miliiry Commisdon Procedures" 
(available at htt~://www.defenselink.miI/release~005/ nr20050831-4608.html). If the 
President, as Chief Executive and Commander in Chief of the Armed Forces believed that his 
order had been violated by the promulgation of the revised MCO No. 1, he could have addressed 
that issue by ordering the Secretary of Defense, his subordinate, to rescind the revised order. He 
did not do so. 

(2) The President's silence on this issue should be reasonably interpreted as his 
acceptance of the Secretary of Defense's conclusion that the changes are consistent with the 
PMO, particularly considering that the changes were made public on 3 1 August 2005 after 
coordination with various agencies in the United States Government. See-Special Defense 

" This statement by the Legal Advisor to the Appointing Authority has, in effect, rescinded any earlier legal 
o inions hc may have given that run contrary to his present position. 
'See National Cable and TcIecomm~nlcia~ions A~sociation v Brand X at 1699-2700. 

RE 85 (Khadr) 
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Department Briefing on Military Commissions from the Legal Advisor to the Appointing 
Authority, 3 1 August 2005. (Briefing can be found at htt~://www.defenselink.mii/tran~cri~ts/ 
2005hr2005083 1-3821 .html). It is implausible to believe that the President was not aware of the 
changes that were made to MCO No. 1 on 31 August 2004. The President's acceptance of the 
Secretary of Defense's determination that MCO No. 1 is consistent with the PMO provides even 
greater reason for deferring to that determination. Given that the President expressly entrusted 
the Secretary of Defense with the power to interpret and implement the PMO, thc revised MCO 
No, 1 should not be revisited by this commission absent a clear, paipable, and unequivocal 
conflict between the two documents---and there is none. 

(3) The revised MCO No. 1, and the changes thereto, arc consistent with, and 
unequivocally ensure, the President's Military Order to provide for "a full and fair trial, with the 
military commission sitting as the triers of both fact and law."; therefore, the Defense motion to 
abate the proceedings should be denied. 

7. Burdens. As the movant, Defense bears the burden to show that MCO No. 1 is in conflict, 
fatally or otherwise, with the PMO, and denies the accused's right to a full and hir  trial. Defense 
attempts to disguise this as a "jjurisdictional" motion and shift the burden to the Prosecution; 
however, Defense's motion challenges how rather than whether the accused may be tried by a 
military commission. An argument "how the commission may try" the accused is "by no stretch 
a jurisdictional argument."19 The PMO is the jurisdiction authority as to "whether" the accused 
is subject to trial by military commission. MCO No. 1 implements procedures "hown the 
accused shall be tried. The PMO and MCO No. 1 are not in conflict, and any perceived 
procedural inconsistency by Defense does not make a non-jurisdictional issue a jurisdictional 
defect. 

8. Oral Argument. If Defense is granted an oral argument, the Prosecution requests an oral 
argument in response. 

9. Witnesses and Evidence. 

a. No Prosecution witnesses are required for purposes of our response to the Defense 
motion. 

b. Prosecution evidence in support of our response is the following: 

3. Department of Defense News Release of 3 1 August 2005 " k r d a r y  Rumafeki 
Appmves Changes to Improve Miltary Cornmirsion Procedures" (available at 
hm://~.defenselink.miVrele~ed2005/ nr2005083 1 -4608.html) 

l 9  See Hamdan v. Rumsfif4 4 15 F.3d 33,42 (D.C. Cir. 2005). RE 85 (Khadr) 
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4. Special Defense Department Briefing on Military Commissions ftom the Legal 
Advisor to the Appointing Authority, 3 1 August 2005. (Briefing can be found at 
htt~:Nwww.defenselink.rni~sCri~ts/ 2005/tr2005083 1-3821 .html) 

10. A d d i t i p . n a l n .  

1 1. -. The Prosecution evidence listed above in paragraph 9(b)(l)-(3). 

12. Submitted by: 

ieutenant, USNR 

RE 85 (Khadr) 
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DoD News: Secntaxy Rurnsfeld Approves Changes to Improve Military Commission Pro. .. Page 1 of 2 

Mar. 01, 2006 War on Terror Transformation News Products Press Resources Images Websites 

Onth.\N.b! Public contact: 

NO. 8@745 0 0 ~  N 
IMMEDIATE RELEASE August 31,2006 Advi 

Socrrtry Rumshld Approve8 Changom to lmprw. Militmy Commholon Pmcdww 
As the Deparbnent of Defense continurn to movr fomsrd with miiiiry  on, tha aecmtary of 

defense today approved changes to improve military awnmiuion pmcedures. Military cornmirrkns have 
historically been used to try violation8 of the law of armed conflict and related oLnses. 

These changes follow a careful review of commlssh procedures and take into H;axlnt r number of 
factors, including lessons hamod from military commissions proceedings thal began in late 2004. Other frrdars 
included a review of relovan! domestic and internatknal legal standards and urggestiom from outside 
organizations on possible Improvements to the commission process. DoD will continue to w.lua(ls how we 
conduct commissions and, whom appropriate, make changes that improve the procass. 

The prindpk dfect of these changes is to make the presiding officer function more like a judge and We 
other panel members function mom like a jury. One of the changes is that Vn presiding o h r  will k 
rssponsible for deciding most questions of law while the other panel memben will haw the authority to 
determine commisrrion findings and decklo any sentonce. 

Previously, the pmsiding officer and other panel membsn together determinod findings and W e n a s  as 
well as most legal questions. The new procedures mmow the pnddhg officer from voting on findings and 
sentencing and give the other panel members sole responsbiiity for these determinations, wh i i  allocating 
responsibility for ruling on most questions of law 16 the presiding ofker. 
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Also approved today were clarifications to the provisions gwerning the presence of the accused at a trial ~b,,,,t 
and access by the accused to classifled information. The new provisions mob clear that the accused shall be 
present except when n w s w r y  to protect dassifii information and whom the pmiding omcbr has conduded 
that admission of such information would not prejudice e fair trial. N.m - 

They also make clear that the prosiding officer mud exdude informtion from trial if the acamed wauld Other 
be denied a full and fair trial from lack of access to the Infomutiin. If the accused m denied accau to classified 

Q,, information admitted at trial, his miktruy defen- counsel will continue to have access to the information. Other 
changes approved include lengthening the amount of t i e  for the Military Commissions Review Panel to rsvkw 
the record of each case. 

These changes will be r s k b d  in e revidon to MiMary Cornmisdon Order No. 1 and are effective 
immediately. They are consistent with the presklent's military order of Nov. 13,2001 that establshd the military 
commission process to try enemy combatants for alleged violations of the law of war. 

For more information about thew changes, see the Military Commissions Changes fact sheet at 
http://www.dcftnselink.mi~news/Aug2005/d2005083lfa~.~f. For more information related to the detaiws 
currently at Guantanamo, $00 the Guanbnamo By the Numbers fad sheet at 
http://www.defense11nk.mil/news/Aug2005/d20050831~heet.pdf. 
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KHADR 

REVIEW EXHIBIT 94  
 

Review Exhibit (RE) 94 is curriculum vitae of Translators “A” and “B.”   
 
RE 94 consists of 7 pages. 
 
Translators A and B have requested, and the Presiding Officer has determined 
that RE 94 not be released on the Department of Defense Public Affairs web site.  
In this instance Translators A and B’s right to personal privacy outweighs the 
public interest in this information.  
 
RE 94 was released to the parties in the case in litigation, and will be included as 
part of the record of trial for consideration of reviewing authorities. 
 
I certify that this is an accurate summary of RE 94. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Military Commissions 
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REVIEW EXHIBIT 97  
 

Review Exhibit (RE) 97 is a transcript, translated on July 12, 2005.  
 
RE 97 consists of 3 pages. 
 
The Defense have requested that RE 97 not be released on the Department of 
Defense Public Affairs web site.  In this instance the Accused’s right to a fair 
trial outweighs the public interest in this information.  
 
RE 97 was released to the parties in the case in litigation, and will be included as 
part of the record of trial for consideration of reviewing authorities. 
 
I certify that this is an accurate summary of RE 97. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Military Commissions 
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REVIEW EXHIBIT 98  
 

Review Exhibit (RE) 98 is a Criminal Investigative Task Force (CITF) Report of 
Investigative Activity, dated Apr. 20, 2004.  It consists of the witness interview of 
a Major who was present when the Accused was captured.  It describes some 
evidence seized on July 27, 2002, near a particular village in Afghanistan.  
 
RE 98 consists of 2 pages. 
 
The Defense have requested that RE 98 not be released on the Department of 
Defense Public Affairs web site.  In this instance the Accused’s right to a fair 
trial outweighs the public interest in this information.  
 
RE 98 was released to the parties in the case in litigation, and will be included as 
part of the record of trial for consideration of reviewing authorities. 
 
I certify that this is an accurate summary of RE 98. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Military Commissions 
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OMAR AHMED KHADR 

Prosecution 
Proposed Trial Schedule 

April 5,2006 

1. The Prosecution proposes the following motion schedule: 

a. :!I April 2006: Legal motions due. 

b. !j May 2006: Responses to legal motions due. 

c. 12 May 2006 Replies to legal motion responses due. 

d. 22 May 2006: Legal motion hearing convenes. (If a session can be scheduled) 

e. 21 July 2006: Evidentiary motions due. 

f. 4 Aug 2006: Responses to evidentiary motions due. 

g. I 1 Aug 2006: Replies to evidentiary motions due. 

h. 21 Aug 2006: Evidentiary motion hearing convenes. 

i. 11 Sept 2006: Trial on the Merits (Prosecution case estimated to last 10 days) 
Prosecution Sentencing Case (if necessary) estimated to last % day. 

2. The point of contact for this schedule is the undersigned, 

, - - , - . - . - - - -- - - - - r -  

Prosecutor 
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PRIYILEGED & CONFIDENTIAL 
ATTORNEY WORK PRODUCT 

8-5 Canference Call: Rlck, Calby, ~ u n e e r ~ h e s t e r  - DRAFT by MA, 
rjw's in Track Changes 

6:W pm 
PO: 29 May for the next hearing is too long. 
CV: Why7 
PO: Because I said it was. Right now, the hearing of March 27 is on. I also note that 

Profs. Ahmad and Wilson have noted confiicts with classes, speaking 
engagements, etc. My view is that we can't wait for everything to clear. 

PO: Suggests moving initial law motions hearing from 27 March to week of 3 April. 
JG: That works for the prosecution 
CV: Continuance request was put in for two reasons: one was scheduling conflicts, but 

the other is the ability to be ready for this. I was only able to get in to see my 
client for about two hours ... I feel woefully inadequate at to move forward at this 
point. I haven't gone through the discovery at this point. 

CV: Why are we in such a rush to get to the next trial? If there's a speedy trial issue, 
I'll certify that the delay right now is attributable to the defense. There is a lot of 
discovery that I haven't been able to go through. 29 discs in total, some an 
video, some are text. (The discs were shown to PO.) Some we have been unable 
to open. We haven't been able to d e w  much discovery yet, through no fault of 
~aj.- We've had last week and today to go through all of this. There's 
more discovery that ~ a j . 1 1  be producing. There's also classified 
discovery that the prosecution tried to serve on the defense in DC, but the office 
there lacks a safe to keep classified information. 

PO: What has happened to the classified discovery? Has it been mailed? 
JG: Yes, it was mailed. 
PO: Is there anything precluding you from being in G u a u ~ o  the week of 3 April? 
CV: I can be there physically, but I won'tbe prepared to argue motions. I have a 

training event prior to that time. 
PO: Training events that conflict with our calendar are a low priority to me. Last time 

we were in Guantanamo Mr. Ahmad argued very fomfully that Mr. Khadr had 
been keep incarcerated and denied a speedy and fair trial. I want to give Mr. 
Khadr his day in court. 

PO: I want to get some initial things resolved on the record. One is representation. 
We need to resolve what Prof. Wilson's status is as civilian counsel. 

CV: 1 don't unde~tand the urgency ... 
PO: My requirement is an expeditious trial. You've said you've had difficulty getting 

in to see your client. I think you need to file a motion on this before I can do this. 
PO: Prof. Ahmad has forcefully argued that Mr. Khadr is being held incommunicado, 

and I agree; we need to get this going. 
MA: I did argue that Omar has been held incommunicado for 3 H years. But I don't 

think that that is cured by forcing the defense to move forward before we are 
readv. 

PO: I car;'t do anythimg about the last three or four years. But justice delayed is justice 
denied. We should move forward smartly now. Representation issue (counsel 
filing "under prbtest" and Canadian counsel), voir dire, discovery is&. To the 
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CV: 
PO: 
CV: 

JG: 

PO: 

cv: 
PO: 

PO: 

RW: 

PO: 

MA: 

PO: 

MA: 

PO: 
RW: 

PO: 

MA: 

extent we can, come up with a more finn trial schedule. As I read Col. Vokey's 
motion, I have considerable concern about juggling everyone's schedules. That's 
why I feel some sense about getting down to Guantanamo sooner rather than later. 
I'm concerned with'Mr. Khadr's rights to due process and fair trial. Seeing the 
client should be no problem at all, and should require only 72 hour notice, 
according to what I understand to be the rules. I'm feeliig some pressure to get 
going with what I've been tasked to do. 
Who's putting on the pressure? 
The President and the Secretary of Defense. That is my tasking order. 
So what if we go down to Guantanamo the week of 3 April to conduct voir dm, 
deal with discovery motion, and deal with the abatement motion? 
I'm not aware of an unresolved motion pending other than the discovery order 
motion. 
There were two motions filed by JJ--one for continuance, one for abatement. I 
assume you want to resurrect the abatement? 
Yes. 
Let's consider that a motion that needs to be resolved. Pros. will have to file a 
response. 
Wants to try to resolve some of the "canned" or "standard" common motions 

tb tb dealing with jurisdiction. Want to suggest a second hearing date the 5 -9 of 
June for additional law motions, and perhaps start in on evidentiary motions. lhis 
would be in lieu of the session currently set for 22°d-26m of May. 
If I'm not mistaken, the vok dire motion raises the question of whether to voir 
dire all members at once. It sounds like you have in mind voir due of you alone. 
That's correct. Parties will have o p p o ~ t y  for vok dire of the other members 
when we are closer to trial. 
Our motion for abatement is a threshold matter that needs to be resolved before 
voir dire can be done. If we succeed on ow motion, then voir dire of the PO can't 
be done unless all of the other members are present. 
I disagree with your conclusion. If I were one of the parties I would want to be 
assured of the impartiality of the PO, and then move forward to the legal issues. 
Ours is a jurisdictional challenge. It's a challenge to the competence of the 
members to sit at all. 
I want to assure that you have a PO who is impartial. 
1 want to raise a caution about your reference to "canned" or "standard" motions. 
Nothing we file will be of that nature, and that term seems inappropriate, in that 
these military commissions are unprecedented. 
What I'm referring to is that we've seen similar motions in the other four MC 
cases. I also assume that RW and MA have addressed some of the constitutional 
issues in the habeas litigation. That's not to say that I'm not going to consider 
each motion in its entirety. I intend to do that. 
1 don't know that we'll have the kinds of legal motions the week of 3 April that 
you have in mind. While Rick and I have been on the habeas case for some time, 
the commission issues only became part of the habeas case when Omar was 
charged, and none of the issues in federal court ded directly with questions of the 
jurisdiction of military commissions. 
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PO: 

cv: 
JG: 

PO: 

JG: 

cv: 
PO: 

PO: 

CV: 

PO: 

PO: 

PO: 

[ understand. I think whatever motions we can get addtessed in February we 
should. In the April session, we can deal with Abatement, voir dire, discovery and 
any counsel issues on representation. Will JJ stay on the case? 
JJ is on the case. 
I assume that some motions will be filed 2/24, and that we'll litigate those the 
week of 3 April. 
If the defense has other motions it can file then it should. So, schedule continned 
for hearings the week of 3 April and the week of 5 June. 
Asks that the parties be directed to submit proposed due dates for evidentiary 
hearings and for trial. [Some discussion here of Feb. 28 filing?] 
Let's just do that during the week of 3 April. 
We'll plan on setting remainder of motions sessions and set trial schedule, to the 
extent we can, during the 3 April session. 
Wants from CV written answers re. nature of trips and schooUtrainings on his 
schedule. 
Will provide answers in writing. Travel to Afghanistan and Canada. Law of War 
class in Charlottesville. 
I can tell you the class was well-taught but not on point. You're welcome to go to 
it. It primarily dealt with targeting and things like that. 
You've indicated a couple of difficulties you've encountmd. I think Maj. 
s more than willing to assist. If not, I have some sway with people. If 
you're having problems, it's better to ask for help earlier. 
Will put out order with schedule later today. When we get down to Gtmo in 
April, I do want to set a schedule through trial. 
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1 of I2 DOCUMENTS 

Copyright 2001 The New York Times Company 
The New York Times 

November 30,2001 Frlday 
Late Edition -Final 

SECTION: Section A; Column 2; Editorial Desk; Pg. 27 

LENGTH: 763 words 

HEADLINE:: Martial Justice, Full and Fair 

BYLINE: Ely Alberto R. Gonzales; AlbeM R. Gontslcp Is counsel to President Bush. 

DATELINE: WASHINGTON 

BODY: 

Llke presidents before him, President Bush has invoked his power to establish military commissions to try enemy 
bellifzerents who commit war crimes. In aooroorlate cl~umstances. these commissions omvide lmwltant advantaees - - .. . 
oGer civilian trials. They spare AmericanJurors. Judges and courts the grave risks a ~ ~ o c k e d  with kmr i s t  trials. 6 e y  
alloH; the government 6 &e classified lnformatkn & evidence without compromising intelligence or military efforts. 
They can dispense]ustice swiftly, close to where our forces may be fighting, without years of pretrial proceedings or 
post-trial appeals. 

And they can consider the broadest range of relevant evidence to reach their verdicts. For example, circum- 
stances in a war zone often make it impossible to mast the authentication rcqulrements for documents in a civilian court, 
yet documents from Al Qaede safc houses in Kabul mlght be essential to accurately determine the guilt of Qaeda cell 
members hiding in the West. 

Some in Cbngress and aome civil libe,rtarians remain skeptbal of the military commissions. Thelr criticism, while 
well-lntentloned, is wrong and is based on misconceptions about what the prcsldent's order does and how it will b c -  
tion. 

The order covers only foreign enemy war criminals; it dots not cover Unlted Stares citizens or even enemy soldiers 
abiding by the laws of war. Under the order, the president will refer to'military commlssiom only noncitizens who are 
membem or active supportem of A1 Qaede or other imanational mrmrist organizations targaing the United States. The 
oresident mllst determine that it would be in the Interests of the United States that these oeoole be Died bv militarv 
~mmiss ion,  and they must be chargtable with offenses against the international laws o i w k ,  like target(ng civiliks or 
hiding in civilian populations and *sing to bear arms openly. Enemy war criminals are not entitled to the same proce- 
duralpmtectlons as people who violate our domcstic laws. 

Military commission trials arc not secret. The president's order authorizca the secretary of defense to close proceed- 
ings to pm<ect classified information. It does not require that any nial, or even portions o f a  trial, be conducted in s w m .  
Trials before militarv commlsrlons will be as oDcn as wssible. consistent with the urgent needs of national securitv. 
The specter of m a s k c r e t  nials, as depicted by'critics; Is not accurate reflection o h h e  order or the president3 intent. 

The order specifically directs that all k ids  before mi l ihy commissions will be "fill and fair." Everyone hied be- 
fore a militnry commission will know the charges against him, be represented by qualified counsel and be allowtd to 
present a defense. The American military Justice system is the finest in the wotld, with ionastandina traditions of for- 
bidding con~mand influence on pmcmd&s, of providing zsalous advocacy by competent iefense iounaei, and of pro-. 
cedural fairness. Mllitary commissions employed during World War ll even acquitted some G e m  and Japanese de- 
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fendants. The suggestion that these wmmissiom wlll a o r d  only sham Justice like that dispensed in dictatorial nations 
Is an lmult to our military Justice system 

The order preserves judicial review In civilian wurts. Under the order. anyone amsted, detained or trled in the 
United States by a rnlllt&y wmmlssion will be able to challenge tho law&lne& of the com~lssion's ~urisdiction through 
a habeas corpus proceedi& in a federal wurt. The language ofthe order is similar to the language of a military kiiu&l 
order issued by President Franklin Roosewlt thut was conskued by tho Supreme Court to pennit h a b e .  corpus review. 

Military commissiom are consistent with American historical and wnstitutlonal traditions. Confederate agents dis- 
guised as cr;viliarw kavoling to New York to set it a h  were kicd by military commission Nazi saboteurs w h i ~ a m e  
ashore on lane Island during World War II diswised as civilians and Intending to attack American war industries were ~~~~~~~~ 

trled before: miitary cornmi&oni The use of &h comm&s$ns has been comTstently upheld by the Sup;& C o w  

Mililsly wmmissiom do not undermine tho comtibtional values of civil liberties or separation of powers; they pm- 
tect them by omwlng that the United States may wage war agalnst external onomies and defeat them. To defend the 
nation, Pmidmt Bush has rightly sought to employ every lawful means at hls disposal. Military wmmissiom are one 
such means, and mcir judicious use will help keep Americans safe and free. 

URL: hnp://www.nytimcs.com 

GRAPHIC: Drawing (Design Machino) 

WAD-DATE: Novmber 30,ZOOl 
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Compensatlon t o r  lrnmlgratlon judges. Act Sept. 30, 1996, P.L. 104-208, Dlv 
C, Tltle 111, Subtitle F, § 371(c), 110 Stat. 3009-645 (effective 90 days after 
enactment as provlded by 3 371(d) of such Act), provldes: 

"(1) I n  general. There shall be four levels of pay for lmmlgratlon judges, under the 
Immlgratlon Judge Schedule (deslgnated as U-1, 2, 3, and 4, respectively), and each 
such judge shall be pald at one of those levels, In accordance with the pmvislons of 
thls subsection. 

"(2) Rates of pay. 
(A) The rates of baslc pay for the levels establlshed under paragraph (1) shall be 

as follows: 

IJ-1........70% o f  the  next  t o  h ighest  r a t e  o f  b a s i c  pay f o r  the  
Senior 'Executive Service  

IJ-2 ........ 80% o f  t h e  next  t o  h ighes t  ra te  of  b a s i c  pay f o r  the  
Senior Executive Service 

IJ-3 . . . . . . . .  90% o f  t h e  next t o  h ighes t  r a t e  of  b a e i c  pay f o r  t h e  
Senior Executive Service  

IJ-.4....,...92% o f  t h e  next t o  h ighes t  r a t e  o f  b a s i c  pay f o r  the  
Senior Executive Serv ice .  

"(8) Locallty pay, where applicable, shall be calculated Into the baslc pay for 
lmmlgratlon judges. 

"(3) Appointment. 
(A) Upon appolntment, an immlgratlon judge shall be pald at 11-1, and shall be 

advanced to U-2 upon completlon of 104 weeks of servlce, to 13-3 upon completlon 
of 104 weeks of servlce In the next lower rate, and to U-4 upon completlon of 52 
weeks of servlce In the next lower rate. 

"(8) Notwlthstandlng subparagraph (A), the Attorney General may provlde for 
appolntment of an lmmlgratlon judge at an advanced rate under such circumstances 
as the Attorney General may determine appmprlate. 



Challenges for Cause Decision No. 2004-001 (Unclassified) 

UNTTED STATES 
1 

v. 
1 

SALlM AHMED HAMDAN - Case No. 04-0004 
1 
) Appointing Authority 

Declslon on 
) Challenges for Cause 

UNITED STATES 
v. 

1 
) Decision No. 2004-001 

DAVID MAITHEWS HICKS - Case No. 04-0001 1 
) October 19, 2004 

Initial hearings were held in each of the above cases at Guantanamo Bay, Cuba, 
on August 24 and 25,2004, respectively, during which voir dire was conducted.' in both 
casm, cowel  for both sides reviewed detailed mitten questionnaires completed by each 
commission member, conducted voir dire of the commission as a whole, and then 
conducted extensive individual voir dire of the presiding officer, each of the four 
commission members. and the one alternate member.' Some of the commission members 
were also individuall; questioned by counsel in closed session so that classified matters 
could be examined.) In both the Hamdun and Hicks cases. defense counsel challenned - 
the Presiding Officer, three of the four commission memias, and the altanate 
commission member. During the hearings, the prosecution opposed all the challenges in 
both cases. However, in a subsequent brief filed by the Chief Prosecutor, the prosecution 
modified their position and no longer opposes the challenges for cause against Colonel 
(COL) B (a ~arine): Lieutenant Colonel (LTC) T, and LTC C. 

- 
' I hc  initial hearing in Unlfd Stafea v. a1 Bahlul, Case No. 04-0003, was held on August 26.2004. at 
Guantanamo Bay, Cuba. 'Ihc pmceedlnga in Uat cam woro suspended prior to voir due to resolvm the 
accusd'a rcqusl to mprcnent himself, The initin1 hearing in Unifed Slates v. a1 Qapl. Case No. 04-0002. 
was held on Auput 27,2004, at Quantuvuno Bay, Cuba. Voir diro in chst caac is ncheduled to be 
conducted h Novembar 2004. 

By comparison, in the Nazi Sabotam Military Cornmiasion condudtsd during World War 11, d e f e ~ e  
counsel asked only two questicm of the commission w a whole and conducled no individual voir dim. 
There were no challenges for caw. See Trsasciipt of Proceedings before the Military Commissions to Try 
Penans Chmgdwith Offenses Apainst the LPW of Wer ad the Articlss of War. Washington D.C.. July 8- 
3 I, 1942, aanscribed by the Univa8iiy of Minnesota, 2004, mllable m 
http://www.so~.umn.edul~nszi~(~~bo~~iO1~htm a pp. 13-14. 

To what axtent voir dire is ccnductod during any military commission in a matter within the dicretion of 
the Presiding Oficer. '7hc Presiding 0- ehftll dctormiae if it is necessary to conduct or pennit 
questioning of members (including thc P m W i  Ol3icm) on iwuca of whetha thma is good came for their 
removal. The Prtsidii  OEIcer may pennit qucstiomng in any manner hc deems appropriate . . . [and &all 
ensure that] any such questioning shall be m w l y  bused on issues pertaining to whe(hcr good cause 
may exist for the removal of any mambn." DoD Military Commission InshuctionNo. 8, "Administrative 
Pmocduroa." pnragmph 3A(2) (At%. 3 1.2004) @~trcinaAcr MCI No. 81. The Presiding Off~ccr permitted 
extcnsivd. wide-ranging voir dim in both of these C W S .  Them wsa no objection by any counsel that the 
Prasiding OWcm impeded in any way their ability to amduct full and ~(ena ivc  d r  din of all the 
mmnbcn, including the Presiding Ma. 
''The find commission membq COL B (an Air Forw offiwr). wss not challmgcd by either side in either 
wac. All f w h ~  refarenoes to COL B hsrcin refer to COL B, the Marine. 
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In each case, the Appointing Authority considered the trial transcript, the written 
briefs of the parties, the written questionnaires completed by the members, and the 
written recommendations of the Presiding Officer. While each case is decided on the 
record of trial in that case, this joint decision is provided because of the close similarities 
in thc voir dire of thc m a b w  and the arguments of counsel in both cases. Additionally, 
defense counsel from the a1 Qosi case has also filed a brief concerning the proper 
standard for the Appointing Authority to apply when deciding challenges for cause. 

Military Commission Procedural Provisions on Challenges for Cause 

The Appointing Authority appoints military commission members "based on 
competence to perform the duties involved" and may remove members for "good cause." 
Don Directive No. 5 105.70, "Appointing Authority for Military Commissions," 
paragraph 4.1.2 (Feb. 10,2004) [hereinafter DoD Dir. 5105.70). See also DoD Military 
Commission Order No. 1, "Procedures for Trials by Military Commissions of Certain 
Non-United States Citizens in the War Against Terrorism," Section 4A(3) (Mar. 21, 
2002) [hereinafter MCO No. 11; MCI No. 8 at pmgraph 3A(1). To be qualified to serve 
as a member or an alternate member of a military commission, each person "shall be a 
commissioned offiw of the United States armed forca ("Military Officer"), including 
without limitation reserve personnel on active duty, National G w d  personnel on active 
duty in Federal senice, and retired personnel recalled to active duty.'' MCO No. 1 at 
Section 4A(3). Compare Article 25(a), Uniform Code of Military Justice, 10 U.S.C. 5 
825(a) [hereinafter UCUI]. 

The Presiding Officer may not decide challenges for cause but must ''fornard to 
the Appointing Authority information and, if appropriate, a recommendation relevant to 
the question of whether a member (including the Presiding Officer) should be removed 
for good cause. While awaiting the Appointing Authority's decision on such matter, the 
Presiding Officer may elect either to hold proceedings in abeyance or to continue."* MCI 
No. 8 at paragraph 3A(3). In the Hamdan and Hicks was ,  consistent with this authority, 
the Presiding Officer has scheduled due dates for motions, motion hearing dates, and 
tentative trial dates pending the Appointing Authority's decision on these challenges. 

"In the event a member (or alternate m&) is removed for good cause, the 
Appointing Authority may replace the member, direct that an alternate member serve in 
the place of the original member, direct that proceedings simply continue without the 
member, or convene a new commission." MCI No. 8 at pmgraph 3A(1). 

The t m  "good cause" is not defined in any of these provisions but is defined in 
the Review Panel insbction as including, but not limited to, "physical disability, military 
exigency, or other circumstances that render the member unable to perform his duties." 

' On September 15.2004, tho Appointing Authority sent the following mail to the Presiding Officer: 
"PXease forward your obsa~ntiom and ~ c n d a t i o m  relating to cbllengea Tor cause." That same day, 
the Presiding Officer pmvidod mitten recommendations w n c .  the recommended standard for 
deciding challenan, for ausc and hls rccommendalions on tho chal l sm~ anaimt each member in the - - 
~ o m d &  and H& cases. 
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DoD Military Commission I n s W o n  No. 9, "Review of Military Commission 
Proceedings," paragraph 4B(2) @ec. 26,2003). This is the same definition of good 
cause that a convening authority or a military judge uses to excuse a court-martial 
member after assembly of the court. See Manual for CowbMartial, United States, Rules 
for Courts-Martial 505 (2002) [hereinafter RCM]. 

Parties' Positions Concerning the Standard for Determining Challenges for Good 
Cause 

At the request of the Presiding Officer, defense counsel in Hamdan, Hick, and a1 
Qosi, as well as the Chief Prosecutor, filed briefs concerning the appropriate standard for 
the Appointing Authority to apply when deciding challenges for "good cause." The 
defense briefs in Hicks and a1 Qosi advocate the adoption of the standard set forth in 
RCM 91 2(f) including the "implied bias" provision which states that a member shall be 
e x c u d  for cause whenever it appears that the member "[s]hould not sit as a member in 
the interest of having the [military commission] free from substantial doubt as to legality, 
fairness, and impartiality." RCM 912(f)(l)(N). While making some different arguments 
in support of their position, defense counsel in Hicks and a1 Qosf advocate that the RCM 
912(fXl)@) court-mmtial standard should be applied without change in military 
commissions. Under this standard, implied bias is determined via a supposedly objective 
standard, the test being whether a reasonable member of the public would have 
substantial doubt as to the legality, fairness, and impartiality of the proceeding. See 
Unfted Stater v. Srrand, 59 M.J. 455,458-59 (2004). Defense counsel in Hamdan agree 
that the RCM 912(f)(l)(N) court-martial standard should be applied to military 
commissions, but argue that the reasonable member of the public must be taken from the 
international community. 

The brief filed by the Chief Prosecutor recommends the following standard be 
adopted: "A member shall be disqualified when there is good cause to believe that the 
member cannot provide the accused a fill and fair trial, or the member's impartiality 
might reasonably be questioned based upon articulable facts." 

The Presiding Officer recommends that a challenge for cause should be granted 
"if there is good cause to believe that the person could not provide a fill and fair trial, 
impartially and expeditiously, of the cases brought before the Commission. I do not 
believe that there is an 'implied bias' standard in the relevant documents establishing the 
Co~nmissions!' (Man. for Appointing Authority, Military Commissions at paragraph 2, 
Sept. IS, 2004.) 

The parties cite no controlling standard for deciding challenges for cause before 
military commissions. Nevertheless, it is helpful to examine the challenge standards in 
courts-martial, United States federal practice; and under international practice when 
deciding the appropriate challenge standard for military wmmissions. 
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Applicability of the Uniform Code of MUItary Jutice and the Manual for Courte- 
Martlal to Military Commissions 

As explained below, while some of the provisions of the UCMJ expressly apply to 
military commissions, none of the provisions of the Manual for Courts-Martial, including - 
the implied bias standard endorsedby defense counsel, apply to military com$isions. 
Article 21 of the UCW provides: 

4 821. Art. 21 Jurisdiction of courts-martial not exclusive 

The provisions of this chapter conferring jurisdiction upon 
courts-marital do not deprive military commissions, 
provost courts, or otha military tribunals of concurrent 
jurisdiction with respect to offenders or offenses that by 
statute or by the law of war may be tried by military 
commissions, provost courts, or other military trib~nals.~ 

U M J  art. 2 1. Article 36 of the UCMJ states: 

4 836. Art. 36 President may prcscriberulcs 

(a) Pretrial, trial, and post-trial procedures, including 
modes of proof, for cases arising unda this chapter triable 
in courts-martial, military commissiom and other military 
tribunals, and procedures for courts of inquiry, may be 
prescribed by the President by mgulations which shall, so 
far as he considers practicable, apply the principles of law 
and the rules of evidence g c n d l y  recognized in the hid 
of criminal casea in the United States district courts, but 
which may not be connary to or incowistent with this 
chapter [lo U.S.C. B$801-9461. 

(b) All rules and regulations made under this articlc shall be 
uniform insofar as practicable. 

UCMJ att. 36 (emphasis added). In 1990, the phrase "and shall be reported to Congress" 
was deleted from the end of subsection (b). See National Defense Authorization Act for 
Fiscal Year 1991, Pub. L. No. 101-510, Section 1301,104 Stat. 1301 (1990). 

Aa retenfly aa November 22.2000. lcru than one ycar befm the 911 1 attncks. Congress again recognized 
rhc indc~cndcnt ~vrlsdiction of militarv wmmiaaiooa. See Militam exmtmritorid lurindictioo Act of 2000. 
Pub. L. No. 1061523 (adding a accticientitled "~timi&l offsn(~&mmittcd by certain m c m h  of che ' 

Armed Forcca and by ps~aons employed by or accompanying the Anned Forces outside the United SStatea." 
18 U.S.C. 3261 (2000)). 18 U.S.C. # 3261(c) statestha "[nloth'i in this chapter [I8 U.S.C. 61 3261 et 
seq.] m y  be conntme.3 to deprive a court-manid, military amunissian, pmwat court, or other milimy 
tnbunal of coocumnt juhdiction with respect to offendera or offensos that by statute or by the law of war 
may be tried by a a - m d t t i a l ,  military commission, prmst court. or other military tribunal." Id. 
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Consistent with this Congressional authority, on November 13,2001, the 
President entered the following finding: 

Given the danger to the safety of the United States and the 
nature of international terrorism, and to the extent provided 
by and under this order, 1 find consistent with section 836 
of title 10, United States Code, that it is notpracticable to 
apply in military commissions under this ader the 
principles of law and the rules of evidence generally 
recognized in the trial of criminal cases in the United States 
district courts. 

Military Orda of November 13,2001, "Detention, Treatment, and Trial of Certain Non- 
Citizens in the War Against Terrorism," 66 F.R. 57833, Section l(f) Vov. 16,2001) 
[herehafka President's Military Order]. 

Accordinply, the Manual for Courts-Martial does not apply to trials by military 
commissions because of the congressionally authorized finding in the President's 
Militaw Order. However, the President's statutory authority to promulgate diffexent trial 
rules f ir  military commis$ions is not unlimited. hiilitaq &mm&ion Gal procedures 
must com~lv with two statutory conditions contained in the Uniform Code of Military 
Justice. First, all such rules anh regulations shall be "form insofar as practicable.'; 
UCMJ art. 36@). 

Second, any such rule or regulation "may not be contrary to or inconsistent with" 
the Uniform Code of Military Justice. UCMJ art. 36(a). Most of the UCMJ's provisions 
specifically apply to courts-marital only, but some also expressly apply to military 
commissions as well. For example, Articles 21 (jurisdiction), 28 (court reporters and 
interpreters), 37(a) (unlawful command influence), 47 (refusal to appear or testify), 48 
(contempts), 50 (admissibility of records of courts of inquiry), 104 (aiding the enemy), 
and 106 (spies) all expressly apply to military commissions. 

Article 41 of the UCMJ discusm challenges for cause, but is expressly applicable 
only to trials by court-martial and does not prescribe the standard to use when deciding a 
challenge for "cause." See UCMJ art. 41(a)(1). Article 29 of the UCMJ provides that no 
member of a cow-martial may be excused after the court has been assembled "unless 
excused as a result of a challenge, excused by the military judge for physical disability or 
other good cmrpe, or excused by order of the convening authority for good cause." 
UCMJ art. 29(a) (emphasis added). 

In historical military jurisprudence, a general statement or assertion of bias was 
not a proper challenge. The challenge had to allege specific facts and circumstances 
demonstrating the basis of the alleged bias. See generally William Winthrop, Military 
h w  and Precedents 207 (Government Printing Office 1920 reprint) (1 896). Challenges 
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"for favor," as implied bias challenges were historically known, did not, by themselves, 
imply bias. 

[Tlhe question of their sufficiency in law being wholly 
contingent upon the testimony, which muy or may not, 
according to the character and sign!ficance of all the 
circumshnm raise a presumption ofpartfalily. Such are 
challenges founded upon the p m n a l  relations of the jumr 
and one of the parties to the case: their relationship, when 
not so near as to constitute [actual bias]; the entertaining by 
the juror of a qualified opinion or impression in regard to 
the merits of the case; his having an unfavorable opinion of 
the charactez or conduct of the prisoner, his having taken 
part in a previous trial of the prisoner for a different 
offence, or of another person for the same or a similar 
offence; or some other incident, no matter what. . . which, 
alone or in combination with other incidents, may have so 
acted upon the jumr that his mind is not 'in a state of 
neutrality' between the parties. 

Id. at 216 (emphasis added), In such cases, the question of whether the member is or is 
not biased "is a question offad to be detennined by the pclrticuler circumstances in 
evidence." Id. at 216-17 (emphasis in original). 

Challenges for Cause in Unlted States Federal Courts 

In federal practice, the seminal case on implied bias is Smith v. Phillip, 455 U.S. 
209.217 (1982) (boldface added): 

[Dlue process does not require a new trial every time a 
juror has been placed in a potentially compromising 
situation. Were that the rule, few trials would be 
constitutionally acceptable. The safeguards of juror 
impartiality, such as w i r  dire and protective instructians 
from the trial judge, arc not infallible; it is virtually 
impossible to shield jurors fkom every contact or influence 
that might theoretically affect their vote. Due process 
means a jury capable and wlUlng to declde the ease solely 
on the evidence before it, and a trial judge ever watchful 
to prevent prejudicial occurrences and to determine the 
effect of such o m e n c e s  when they happen. 

In an often cited concurring opinion, Justice O'Connor writes that: 

While each case must turn on its own facts, there are some 
extreme situations that would justify's finding of implied 
bias. Some examples might include a revelation that the 
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juror is an actual employee of the prosecuting agency, that 
the juror is a close relative of one of the participants in the 
trial or the criminal transaction, or that the juror was a 
witness or somehow involved in the criminal transaction. 

Id. at 222. 

The doctrine of implied bias is "limited in application to those extreme situations 
where the relationship between a prospective juror and some aspect of the litigation is 
such that it is highly unlikely that the average person could remain impartial in his 
deliberations under the circumstances." Brown v. Warden, No. 03-2619,2004 U.S. App. 
LEXIS 13944, at 3 (3rd Cir. July 6,2004 unpublished) (quoting Person v. Miller, 854 
P.2d 656,664 (4th Cu. 1988)). "'The implied bias doctrine is not to be lightly invoked, 
but 'must be reserved for those extreme and exceptional circumstances that leave serious 
question whether the trial court subjected the defendant to manifestly unjust procedures 
resulting in a miscaniage of justice."' United States v. Cerrato-Reyes, 176 P.3d 1253, 
1261 (2d Cir. 2000) (quoting Gonzales v. Thomas, 99 F.3d 978,987 (10th Cir. 1996)). 

Military courts-martial practice also purports to follow the Smith Supreme Court 
precedent, with the highest military appellate court concluding that "implied bias should 
be invoked rarely." See United States v. Warden, 51 M.J. 78.81 (2000); see also United 
States v.'lavender, 46 M.J. 485,488 (1997) (quoting Smith v. Phillip, 455 U.S. 209,217 
(1982)). In practice, however, the U. S. Court of Appeals for the Armed Forces has been 
more liberal in granting implied bias challenges than the various U.S. Federal Circuit 
Courts of Appeals. But even in courts-martial, military appellate courts look at the 
''totality of the factual circumstances" when reviewing implied bias challenges. See 
United States v. Strand, 59 M.J. 455,459 (2004). 

The American Bar Association recently proposed a minimum standard for 
deciding challenges for good cause: 

At a minimum, a challenge for cause to a juror should be 
sustained if the juror has an interest in the outcome of the 
case, may be biased for or against one of the parties, is not 
qualified by law to serve on a jury, or may be unable or 
unwilling to hear the subject case fairly and impartially. . . . 
In ruling on a challenge for cause, the court should evaluate 
the juror's demeanor and substantive responses to 
questions. If the court determines that there is a reasonable 
doubt that the juror can be fair and impsrtial, then the court 
should excuse him or her from the trial. The court should 
make a record of the reasons for the ~ling,inclLIding 
whatever factual findings are appropriate. 

American Bm Association, Standards Relating to Jury Trials, Draft, September 2004. 
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International Standards for Challenges for Cause 

International law generally provides for the right of an accused to an impartial 
tribunal. The Intemational Criminal Tribunal for the Former Yugoslavia ( 1 0  and the 
Interriational Criminal Tribunal for Rwanda (ICTR) statutorily establish impartiality as a 
judicial requirement. Statute of the Intanational Criminal Tribunal for the Former 
Yugoslavia, art. 13, U.N. Doc. S/25704,32 UM 1159,1195 (May 3,1993); Statute of the 
International Criminal Tribunal for Rwanda, art. 12, U.N. Doc. SRes1955, U.N. SCOR 
3453.33 ILM 1598.1607 (Nov. 8,1994). The Rules of Evidence and Procedure of both 
the 1CII"Y and ICTR state that "[a] judge may not sit on a trial . . . in which he has a 
personal interest or concerning which the Judge has or has had any association which 
might affect his or her impartiality." Rules of Procedure and Evidence, International 
Criminal Tribunal for the Former Yugoslavia, Rule 15, U.N. Doc. lTI32lRev. 32 (Aug. 
12,2004); Rules of Procedure and Evidence, Intemational Criminal Tribunal for Rwanda, 
Rule 15, U.N. Doc. ITRl31REV. 1 (June 29, 1995). 

Several international treaties and conventions recognize the right to an impartial 
tribunal. The European Convention on Human Rights and the International Covenant on 
Political and Civil Rights guarantee the accused a fair trial and recognize the right to an 
impartial tribunal. In nearly identical language, the standards in both documents require 
a criminal tribunal to be fair, public, independent, and competent. See European 
Convention on the Protection of Human Rights and Fundamental Freedoms, art. 6, 
Section 1, opened for slgnafure, 213 UNTS 221 (Nov. 4,1950); International Covenant 
on Political and Civil Rights, art. 14, Section I ,  999 UNTS 171 (Dec. 16, 1966). 

The European Court of Human Rights has reviewed numerous cases for alleged 
violations of the right to an impartial Mbunal or judge. In evaluating impartiality, the 
Court consistently emphasizes that judges and tribunals must appear to be impartial. 
Piersack v. Belgtum, Series A, No. 53 (Oct. 1, 1982). In P k a c k  v. Belgium, the Court 
noted that a tribunal, including a jury, must be impartial from a subjective as well as an 
objective point of view. Id. at para. 3qa). The European Court of Human Rights 
afirmed this consideration in Gregory v. United Kingdom, stating that "[tlhe Court notes 
at the outset that it is of fundamental importance in a democratic society that the courts 
inspire confidence in the public. . . ." Gregory v. United Kingdom, 25 Eur. H.R. Rep. 
577,, para. 43 (Feb. 25, 1997). As a result of an overriding need to maintain an 
app&ance of impartiality, national legislation often establishes specific relationships or 
~&ved conflicts that disquelify a judge on the basis of appearances rather than an . - 
bbjective finding that a judge is ihdeed fmpartial. 

In evaluating whether there is an appearance of impartiality that gives rise to a 
challenge of a judge or juror, the European Court of Human Rights noted that lack of 
impartiality includes situations where there is a "legitimate doubt" that a juror or judge 
can act impartially. Piersack Series A, No. 53 at para. 30. Further, it is necessary to 
"examine whether in the circumstances there w m  sufficient guarantee8 to exclude any 
objectively justified or legitimate doubts as to the impartiality of the jury. . . ." Gregory, 
25 Eur. H.R. Rep, at para. 45. Despite this seemingly expansive approach, the European 
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Court of Human Rights has ruled consistently that a judge is presumed to be impartial 
unless proven othcnvise. LeCompte, van Leuven and De Meyeres v. Belgium, Series A, 
No. 43 (June 23,1981). Thus, as a practical mattar, it is the rare case in which the 
impartiality of a judge is successli~lly challenged on the basis of a judge's relationship to 
others when such relationship is not specifically enumerated as a disqualifying factor 
under national legislation. 

The Appeals Chamber for the International Criminal Tribunal for Rwanda has 
exhaustively analyzed the European Cowt of Human Rights cases, as well as cases from 
common law states, and developed the following standard to interpret and apply the 
concept of impartiality: 

[A] Judge should not only be subjectively free from bias, 
but also that there should be nothing in the surrounding 
circumstancts which objectively gives rise to an 

- 

appearance of biaa. On this basis, the Appeals Chamber 
considen that the following principles should direct it in 
interpreting and applying the impartiality requirement of 
the Statute: 

A. Ajudge is not impartial if shown that actual bias 
mists. 
B. There is an unacceptable appearance of bias if: 

i. a Judge is a party to the case, or has a 
financial or proprietary interest in the outcome of a 
case, or if the Judge's decision will lead to the 
promotion of a cause in which he or she i s  involved, 
together with one of the parties. . . ; or 

ii. the oimmstances would lead a 
reasonable observer, properly informed, to 
reasonably apprehend bias. 

Prosecutor v. Fvundzija, para. 189, Case No. I IT-95-1 711-A, Judgment, 
(July 21,2000). 

The Appeals Chamber noted that an informed observer is one who takes into 
m u n t  the oath, as well as any training and experience of the juror. On the basis of this 
test, the Appeals Chamber found no violation, holding that the judge's membership in an 
international organization was one of the very factors that qualified her as a judge at the 
Tribunal and thus such memb~ship could not be the basis for a claim of bias. Tbe 
Chamber also noted that judges may have personal convictions that do not amount to bias 
absent other factors. Id. at para. 203. 
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Appointing AutborIty Standard for Deeldhg Challenges for Cause 

The President's Military Order establishes the trial standard that military 
commissions will provide "a 111 and fair trial, with the military commission sitting as the 
triers of both fact and law." President's Military Order at Section 4(c)(2). Considering 
all of the above, the Appointing Authority will apply the following standard, which 
includes a limited implied bias component, when deciding challenges for cause against 
any member of a military commission: 

Based on the totality of the factual circumstances, a 
challenge for cause will be sustained if the member has an 
interest in the outcome of the c . ,  may be biased for or 
against one of the parties, is not qualified by commission 
law to serve on the commission, or may be unable or 
unwillii  to hear the case fairly and impattially considering 
only evidence and arguments presented in the accused's 
trial. 

In applying this standard, a member should be excused if the record establishes a 
reasonable and significant doubt concerning his or her ability to act fairly and impartially. 
Additionally, the following factors will be considered, although the existence of any one 
of these factors is not necessarily an independent ground warranting the granting of a 
challenge and no one factor necessarily cam= more weight than another. In each case 
the challenge will be decided based upon the above standard, taking into account any of 
these factors that may be applicable and considering the totality of the factual 
cirmrnstanc= in the case. 

(1) Has the moving party established a factual basis to support the challenge? 

(2) Does the non-moving party oppose the challenge? 

(3) What recommendation, if any, did the Presiding Officer make concerning the 
challenge? See MCI No. 8 at paragraph 3A(3). 

(4) Does the record demonstrate that the challenged member possesses sufficient 
age, education, training, experience, length of service, judicial temperament, 
independence, integrity, intelligence, candor, and security clearances, and is otherwise 
competent to save as a member of a military commission? See MCO No. 1 at Sections 
4A(3)-(4); DoD Dii. 5 105.70 at paragtaph 4.1.2; UCMJ art. 25(dX2). 

(5) Does the recard establish that the challenged member is able to lay aside any 
outside knowledge, association, or inclination, and decide the case fairly and impartially 
based upon the widen- presented to the commission? See Irvln v. Dowd, 366 U.S. 717, 
722-23 (1961) (citations omitted). 
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Examples of good aux that would normally warrant a rnnnba's removal h m  a 
military commission indude situations where the manba &a mt meet the 
qualifications to sit on or has not been pmperly minted to a military commission; hss 
formed or acpres~cd a dcfini~e opinion as to the guilt or imxaa of the a d  as to 
any offense chargad; hss W e  physically disabled; or has intentionally disclosed 
protected infomution from a refend militay commission cape without proper 
authorization 

Conrldemtbn of Indtvidd Cbdbga 

The defense challenges lo LTC C are based upon his ongoing strong emotions and 
anger because of 9111 and his real and present apprehension that his family may be 
hamed if he para'cipsts in these commirrpions. At trial, the promdon opposed this 
chaI1enge. However, the post-hearing brief filod by the Chief Prosendor d o e  not oppose 
this challenge. The Praidiig Offioer believer that that is "some cause" ta grant a 
challenge against LTC C beeauoe his responsa would provide a msomble person cause 
to doubt hi ability to provide an impartial trial. 

During hi voir dire in Hamdmr. LTC C admowledged hat he indicated in his 
written questionnaire that he had a desire to st& justice for those who perished at the 
hands of the tmrisb, that hc was very an# about the events of 911 1, and that he still 
had strong motions &out what happened. LTC C furthu stated that he bdievcd ccrrorist 
iqankations would seek out both he and his family for rcvmgc simply because of his 
particifion in these amrmissioru. He also stated that at one paint he hdd the opinion 
that the persons being daaincd at Gaeatanamo Bay wac tcrroriatr 

Duriop. his voir dim in Hick, LTC C stated that be would oy to put his emotions 
aside and looi at the case objectively. He re&mnaI that k had partici-pated in 
discussions with otha soldiers when he pmbably stated that all of the d d n c e s  at 
Guantanarno Bay wen tmorists, but that in ~~ that was no longer his opinion 

LTC C's past statenmts oonarning the detainas at Guantanamo, coupled with 
his ongoing strong emotions co-hg the 911 1 attacks, crcatt a reawnable aad 
significant doubt sr to whdhp. he cauld lay d d e  his emotiom end judge the evidence 
presented in these cases in a fair and impartial manner. Aomrdiogly, basad on the 
toW11y of the factual c i m c e s ,  the challenge for cause against LTC C will be 
granted. 
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The dcfcnse chllmgar 10 COL S MC based upon his emotional reaction when 
visiting Ground Zno as well as his atr&ce at the fu~ali-! 

'Ibe'prosccution opposed this 
challenge af trial. The post-hewing brief fled by the Chief Prosavtor alPo opposes this . - 
&allen&, without dabaration. 

The Presiding Officer's written rearmmendation is that thcre is no cause to grant 
a challenge against COL S: 

His voir dire did not reveal any infomution which might 
cause a reasonable p e o n  to believe that he could not 
pvide  a full and fair trial, impartially and expeditiously. 
His method of speaking his delibaaticn when rapadm& 
hi ability to ordexsbnd not only the question but the 
subtat of the question -all o f t b  show that he is a bright 
attentive officer who will be able to provida the unbiased 
paspstive which is rrquircd by the President for chis trial. 
Even if one w a e  to accept an "implied bias" standard, there 
wm nothing in the voir dire to cause a reasunable pason to 
believe that he is in my way biased in these cases. B a d  
on my pasonal obwnatiow of W L  S while he was 
discussing the death o d k  wm not 
unduly afftctad by the individual death -he mpetted the 
death, but he has had a long cares during which he has had 
d n  to SLY many Mariaes die. 

In the HHomdon rtoorQ COL S described his d o n  to anending the f u n d  of 

1 have ban a battaliin commander. I have bacn a 
regimenral commands. 1 bavebsm in the Marine Corps 
28 years. It is not the fust Marine that, unfo~unately, that I 
bave sari die, wbetha he was m or off duty in the Marine 
Corps. Tbe death of every Marine I havc lmown or sewed 
with has a deep affecI om me, but it is M different that - 
that Msrine's wonh is m more or lea  than the otha 
Marines, unfortunately, that 1 havc served with who have 
been killad. 

In the Ham&n md, COL S dcscaibcd his emotions while visiting Ground Zero: 
"It is a sad sight. A lot of datrudion there. Hard to fathom what w a s  here and what 
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was lefl.. . . . I would imagine That cvapne  who saw it was angry." COL S statai 
he did not still think abow his visit to Ground Zero. 

In the H i i  record, COL S described his anotions while visiting G r o d  Zero as 
saddm rather dran anga, again noting thst was a lot of dabudion and loss of life. 
COL S responded as follows when asked how he would sspaaate his 9/11 feliogs and 
personal expaimces from the evidence presmted at bid: 

COL S: I h  separate things. 
DC: Can you just explain for us how mu gp about doing 
that Bc~ause we - you undmtmd that we need to lmow 
and be confident that you cau bc a fair commissioner, 
separate those things out, and give Mr. Hicks the fair trial 
that he's due and that we d u s t a n d  that you understand is 
your respnnsibility. 
COL S : I dentand.  I've read these charges. I 
undersland that the faa  that anybody's charged with 
anylbig dcunt  [irnlply more than that thefie charged 
with it And I make no connection in my mind betwen 
thox charges and my viat to he World Trade Center. 
DC: Nothing, futhm, thank mu. 

COL S's h a m  questionnaire and his voir dire in Hicks both indieate that, for a 
non-attorney, COL S has oonsiderable prior militaty legal experience. COL S stated that 
he had prniously sewed aa both a witness and amcmbcr (juror in courls-martial; that he 
ha ssrvod as a special a m t - d a l  wnvening authority on d iffemat occasions; and 
has attended specialized military legal training in the form of Senior Ofliex's Legal 
Courses and a Law of Land Wacfan Cow. He also d w e d  n m u s  summary 
cowis-nwiriil d m  he made detcminacioaa of both lsw and fact. just as members of 
military cormaissions are required to do. 

A s  tbc defense stated in thdr brief in t i x  case, -most Amaicans, and 
possibly all military personocl, are gripped by strong emotio~n, whcthm sadness, anger, 
confusion, frustration, fear. or nvcngc, at tbe memory of the Scptanber 1 1' attacks . . . 
." The issue, howwer, is not whethcra potmciol military d s s i o n  member 
e x p a i d  a strong enofioned d o n  to events that happened over ttnce yeas  agp. or 
even whether rhat person candidly acknowledged such fadings but ratha is the member 
still experimcing those emtiom such that he is unable to lay aside those falingo and 
mder a verdict based solely on the evidence presented to the militpry commission. As 
the United Sta ts  Supmne Court ha, stsccd: 

It is not rquircd, howwa, that tbcjwors be tDtally 
ignorant of the facs and issum involved. In these days of 
swi& wideqmad and d i v a  mahods of communication, 
an important case can be expected to arouse the interest of 
the public in the vicinity, and scarcely any of hose best 
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qualified to m e  as jrnors will not have formed some 
impression or opinion as to the maits of the case. This is 
pMicularly true in criminal cases. To hold that the mere 
existence of any preconceived notion rs to the guilt or 
innocence of an accused, without more, is s&cient to 
rebut thc presmnptim of a prospective juror's impartiality 
would be to establish an impossible standard. 11 ic 
+ i d  ifihe juror can IUJJ aide hir impression or 
opinion and render a verdia hued on the evidence 
presemed in court 

Irvin. 366 U.S. at 722-23 (citatio~ omitted) ( anph i s  added). 

Unlike LTC C, nothing in eitha rewrd d a n o n s ~  that W L  S is experiencing 
any ongoing emotions as a result of his 911 1 experiencs. 'Ibe Ptesiding Of[iccr's 
rewmmendarion states that thcre was nothing in W L  S's dan~mor during voir dire thal 
indicated that he was unduly affected by the death ofl-I - COL S, w h  has comideable legal training and experience, clearly stated 
that he cnn and will by these -without refcrcncc to his 911 1 cxpcrienocs. Nothing in 
either record creates a nasonablc and significant doubt a~ to W L  S's ability to decide 
these ass fpiriy and impartially, considering only evidena and argclmcnts p-ted to 
the commissions Amrdingly, the challenge for cause against W L  S will be denied. 

LTC T and COL Q 

The defame chall& both LTC T and COL B based upon their involvement 
with the time Mr. Hamdan and Mr. Hicks were app~hmded. 

The defarre challenged LTC T b a d  
the ground i n  approximatel 
h o d  duringwhichboth Mr. Hamdan and MI. HZ& w m  captured% detained. At 
-&a\. the pro~ecution opposed this challenge The post-hearing brief filed by the Chief 
Rasecutor does not oppose this chaUmge 

The Pkding ORccr concluded that lhcn is cause to pant a challenge against 
LTC T because: 

ake his participaiion 
to his knowledge of activities in the 
thereby possibly impacdng on his 

impartiality. He, in fact, was a uerm who could 
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modus oporandi of both sides would not have an undue 
influence upon the delibaatiom of the p d . "  

Dm-ing his wir dire in H m h ,  LTC T 

parto 
mission to cap(Utt e l a n y  mMd but that be was wt inwlved with the ooture of Mr. . -~ ~ - - - ~  
Hamdan. ~e-stated thatitis possible that he may have -n Mr. Hamdan, 
but he has no memory of Hamdan's case. During his wir din in Hicks, LTC T stated he 
was attached to a 
_ i l e  deployed to a -  

Durine a closed session of trial. the H d n  d e f a e  munael challmrtrd COT. A 

of the transportation of derainees, is such that he would bcbam suited m'be a witness 
than a commission manber, and htha that his linkr with pasonncl in theater were such 
that he could be charadetized as a v i h .  

At trial, the prosecution opposed the challenge against COL B. The post-hearing 
brief filed by the Chief Prcsecutor docs not oppose this cballengc. The Presiding 
Offica's opinion is that there is m cause ta ~ A T I ~  a challenge against COL B. 

Duriag voir dire, COL 5 stated that he was not involved in making the 
determinations of what detainees w a e  eligible for &a to G u a u t a n a m o ~  

He spcifically 
remanbud Mr. Hicks' name and that hewas Austrdi. He stated that he probably 
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B d  on the totality of the f a d  cirannstan~e8, including the classifid voir 
dire of LT(: T and COL B which wen reviewed but not discussed herein, the c h a l l ~ e s  
for cause agaimt both LTC T and WL B will be granted. Both officers wae activel; 
involved in planning or a d n g  smsitiv- both 

sigoificant doubt as to the ability of these two members to decide these cases fairly and 
imparlially. 

Hamdan's defcase counsel challmgcd the Residing Off im on four grounds: 

(1) He is not qualified as a judge advocate bared on bnog recalled fmm retired 
semi= and not being an active member of any Bar Association at the time he was 
laallsd; 

(2) As an attorney, he will exert impmper influence ova  the other non-attorney 
rnanbers, 

(3) Multiple contacts, in peRon or through his assistant, with the Appointing 
Authority thus creating the appmrance of unfairness; and 

(4) Previously formed an opinian on the accujcd's right to a speedy trial as 
expressed in a July 15.2004, mating with counsel from both the prosecution and the 
defense. 

Hicks' defense counsel challcngd the Presiding Officer on the same fora general 
pounds. At trial, the prosaxtion io both castsopposed the challage against the 
P r s id ig  O f f k .  In a subsequent brief, the Chef Prosecutor recommended the 
Presiding 0tT;ca evaluate whnha he should d i n  on the wmmissioo in light of the 
implied bias standard proposed by the pmsedon  as p~viously described herein 

Military Commision Orda No. I requires that the "Residing Officer shall be a 
hiiiitary Mfica who is a judge advocate of any Unitrd States armed force." MCO No. 1 
at W o n  4A(4). The Presiding Omcer's written qustionuair~~ dated August 18,2004, 
indicm that he c d y  is, and bas bear, an associate manbe of the Virginia Statc Bar 
since 1977 and thet he has never m k e d  law in the civilian sector. 

In a written brief, Hamdan's defense counsl e r n  the following; 
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1) All Army judge advocates are required to remain in good standing in the bar of 
the highest court of a state of the United States, the District of Columbia, or a Federal 
Court. U.S. Dep't of Army Reg. 27-1. "Judge Advocate Legal Services:' para. 13-2h(2) 
(Sept. 30,1996) [hereinafter AR 27-11. 

2) The Virginia State Bar maintains fow classes of membmhip: active, associate, 
judicial, and retired. Associate members are entitled to all the privileges of active - 
members except that they may not practice law (in Virginia). 

3) Because the Presiding Officer is only an associate member of the Virginia Bar, 
he is not authorized to practice law in the Anny Judge Advocate General's Corps. 

In Virginia, the term "good standing" applies to both associate and active 
members and refers to whether or not the requirements to maintain that specific level of 
membership have been met. Unauthorized Practice of h w ,  Virginia UPL Opinion 133 
(Apr. 20, 1989), available at 
h t t p : N w w w . v s b . o r ~ p m f g u i & d u p Y o p i n i o n ~ l 3 3 .  "Good standing" 
generally means that the attorney has not been suspended or disbarred for disciplinary 
reasons and has complied with any applicable rules concerning payment of bar 
membership dues and completion of continuing legal education requirements. 

As the proponent of AR 27-1, The Judge Advocate General (TJAG) of the Army 
is the appropriate authority to determine whether associate membership in the Virginia 
Bar constitutes "good standing" as contemplated in that regulation. The record 
establishes that the Presiding Officer's status with the Virginia Bar has not changed since 
he was admitted to the Virginia Bar in 1977. 'I3e record also shows that, as an associate 
member of the Virginia Bar, he practiced as an Army judge advocate for twenty-two 
years, including ten years as a military judge. Prior to his service as a military judge, the 
Army TJAG personally certified the Presiding Officer's qualifications to be a military 
judge as required by the Uniform Code of Military Justice. See UCMJ art. 26@). 
Accordingly, this challenge is without merit. 

Undue Influence over Non-attorney Members of the Commission 

Under the President's Military Order, the commission members sit as 'Ltriers of 
both fact and law." President's Military Order at Section 4(c)(2). The defense asserts 
that this  articular Presiding Officer will use his experience as a military trial judge and 
attomeyio exert undue inflience over the non-attohey members of thecom&is& 
when deciding auestions of Law. In Harndan, the F'residing Officer addressed this issue - 
with the mern-& as follows: 

Members, later I am going to instruct you as follows: As I 
am the only lawyer appointed to the commission, I will 
instruct you and advise you on the law. However, the 
President has directed that the commission, meaning all of 
us, will decide all questions of law and fact. So you are not 
bound to accept the law as given to you by me. You are 
free to accept the law as argued to you by coumel either in 
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court, or in motions. In closed conferences, and during 
deliberations, my vote and voice will count no more than 
that of any other member. Can each member follow that 
instruction? 
Apparently so. 

Is there any member who believes that he would be 
required to accept, without question, my instruction on the 
law? 
Apparently not. 

The exceptional difficulty and presswe with being the first Presiding Officer to 
serve on a military commission in o v a  60 years cannot be overstated. The Presiding 
Officer must conduct the p r o d i n g s  with independent and impartial guidance and 
direction in a trial-judgelike manner. At the same time, the Raiding Officer must 
ensure that the other non-attorney members of the commission fully exercise their 
responsibilities to have an equal vote in all questions of law and fact. There is nothing in 
either record that remotely suggests that this Presiding Officer does not understand the 
delicate balance that his responsibilities require. Accordingly, the challenge on this basis 
is without merit. 

Relationship with the Appointing Authority Creates Appearance of Unfairness 

The precise factual basii for challenge on this ground was not very well 
articulated by counsel in either Hamdan or Hicks. In H a d a n ,  the defense counsel's 
entire oral argument on this ground was as follows: 

We are also challenging based on the multiple contacts that 
you have had, either through your assistant, or through 
yourself, with the [Alppointing [Aluthority. I understand 
that you said that this is not going to influence you in any 
way. We believe that it creates the appearance of 
unfairness, and at least at that level, we challenge on that. 

Defense counsel in Hamdan did not linther articulate a factual basis for this challenge in 
their post-hearing brief. 

In Hicks, defense counsel orally adopted the same challenge grounds as Hamdan 
including '?he relationship with the appointing authority" and the ''perception of the 
public" Lder the implied bias standid in RCM 912(t)(l)(~). ~efknse counsel in Hicks 
did not further articulate a factual basis for this challenne in their ~ost-hearing brief. even 
though they individually and rather extensively discus& the fact& basis f& their' 
challenge8 against the other four challenged members. 

The gist of this challenge appears to be that defense counsel perceive that a close 
personal Wendship exists between the Residing Officer and the Appointing Authority, 
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and that the Presiding Officer will be viewed as, or act as, an agent of the Appointing 
Authority rather than an independent, impartial Presiding Officer. Alternately stated, the 
Appointing Authority will somehow appear to influence the performance of the Presiding 
Officer. To evaluate this challenge, it is necessary to understand the traditional social and 
professional relationships between a convening authority and officer members of courts- 
martial under the Uniform Code of Military Justice, as well as the criminal sanctions 
against unlawfully influencing the action of a member of a court-martial or a military 
commission. 

In addition to duty or professional responsibilities, military officers of all grades, 
and often their spouses, are expected by custom and tradition to participate in a wide 
variety of social~functions hosted by senior commanding officers or gekral officers. 
Such functions include fonnal New Year's Day receptions, formal Dining Ins (dinners 
for officers only), formal Dining Outs (dinners for officers and spouses/dates), formal 
Dinner Dances. Change of Command ceremonies. oromotion ceremonies. award 
ceremonies, informalhail and Farewell dinners (;elcoming new officers and 'toasting" 
departing officers), retirement ceremonies, and funerals of members of the unit. Because 
attendance at all such social functions is customary, traditional, and expected, such 
attendance is not indicative of close personal friendships among the participants. 

In most cases, commanders who are authorized to convene general courts-martial 
under the UCMJ are highanking g e n d  or flag officers. See generally UCMJ art. 22. 
The eligible "jury pool" of officers for a general court-martial includes officers assigned 
or attached to the convening authority's command or cow-martial jurisdiction. The 
convening authority is required to select officers for courts-martial duty, who, in his 
personal opinion, are '%best qualified for the duty by reason of age, education, training, 
experience, length of service, and judicial temperament." UCMJ art. 25(d)(2). 
Consequently, convening authorities frequently select as court members officers who 
they know well and whose judgment they trust. 

To ensure that these professional and social relationships between convening 
authorities and court members do not affect the impartiality or fairness of trials by courts- 
martial or military commissions, and to maintain h e  neutrdity of the convening - 
authority, Congress enacted Article 37(a), UCUT, "Unlawfully influencing action of 
court."7 This is one of the UCUT articles that expressly applies to military commissions. 
This statute prohibits any "attempt to coerce, or by any authorized means, influence the 

' UCMJ art. 37(a) st- in partinen1 part (amphaah added): 

(a) No authority convening a gmotal, npccial, or sumtimy cou&nortial, nor any other commanding 
officer, may censure, reprimsnb or admoniab the wun or any msmba, military judge, or counsel thereof, 
with respect to the Andings or 8entenec adjudged by the court, or with respect to any other exercises of ita 
or his ~~ in tbe conduct of the procadtrgs. No p o o n  subject to tbis chaptcr may attempt to coerce 
or, by any unauthorized means, influence tbs action of a court-mial or any other mllirary hibum/ or any 
member fhereoA in rseching tbe findings or mtence i any case, or the action of any convening, 
approving, or reviewing authority with respect to hia judicial acts. 
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action of [a] . . . military tribunal or any member thereof, in reaching the findings or 
sentence in any case." UCMJ art, 37(a). Additionally, the knowing and intentional 
violation of the procedural protection afforded by Article 37(a), UCMJ, is a criminal 
offense in that any person subject to the UCMJ who "knowingly and intentionally fails to 
enforce or comply with any provision of this chapter [I0 U.S.C. $5 801 -9461 regulating 
the proceedings before, during, or after hid of an accused" may be punished as directed 
by a court.martial. UCUI art. 98(2). The Presiding Officer, as a retired Regular Army 
officer recalled to active duty, and the Appointing Authority, as a retired member of the 
Regular Army, are both persons subject to trial by court-martial under the UCMJ. See 
UCMJ art. 2(a)(1),(4). 

Article 37(a), UCMJ, protects not only the impartiality of courts-martial and 
military commissions, but also the judicial acts of a convening authority (appointing 
authority). "A convening authority must be impartial and independent in exercising his 
authority . . . . The very perception thtlt a person exercising this awesome power is 
dispensing justice in 4 ke&l manner or is being influeked by unseen superiors is 
wrong." United Slates v. Hagen, 25 M.J. 78, 86-87 (C.M.A., 1987) (Sullivan, J., 
concurring) (citations omitted). Even though a convening authority decides which cases 
go to trial, he or she must remain neutral throughout the trial process. See, e.g. United 
Slates v. Davis, 58 M.J. 100, 101, 103 (C.A.A.F. 2003) (statingthat a convicted 
servicemember is entitled to individualized consideration of his case post-trial by a 
neutral convening authority). The Appointing Authority for Military Commissions, as an 
officer of the United States appointed by the Secretary of Defense pursuant to the 
Constitution and Title 10, United States Code, has a legal and moral obligation to execute 
the President's Military Order in a fair and impartial manner, consistent with existing 
statutory and regulatory guidance. 

In his written questionnaire for counsel, the Presiding Officer stated the following 
about his relationship with the Appointing Authority (emphas'~~ added): 

b. Mr. Altenburg: 

1. I first met (then) CPT Altenburg in the period 
1977-1978, while he was assigned to Fort Bragg. My only 
specific recollection of talking to him was when we 
discussed utilization of wurtrooms to try cases. 

2. To the best of my knowledge and belief, I did 
not see or talk to Mr. Altenburg again until sometime in the 
spring of 1989 at the Judge Advocate Ball in Heidelberg. 
Later, in November-December 1990, (then) LTC Altenburg 
obtained Desert Camouflage Uniforms for [another judge] 
and me so that we would be properly outfitted for trials in 
Saudi Arabia. 
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3. Dwing the period 1992 to 1995, (then) COL 
Altenburg was the Staff Judge Advocate, XVlll Airborne 
Corps and Fort Btagg while I was the Chief Circuit Judge, 
znd Judicial Circuit, with duty station at Fort Bragg. Our 
offices were in the same building. My wife, (then) MM M 
[I, was the Chief of Administrative Law in the SJA office 
from 1992 to 1994. During this period, Mr. Altenburg and 
1 became friends. We saw each other about twice a week 
and sometimes more than that. We generally attended all 
of the SJA social functions. He and his wife (and children 
-depending upon which of his children were. in residence 
at the time) had d i e r  at our house at least three times in 
the three years we served at Fort Bragg. 1 attended s e v d  
social functions at his quwers on post. Though he w m  a 
convening authority ondl  was o tdul judge, we were both 
disciplined enough to not d i s c w  cases. I om sure there 
were timer when he was not pleased with my rulings. 

4. From summer 1995 to summer 1996 when Mr. 
Altenburg was in Washington and I was at Fort Brag, he 
and I probably talked on the telephone three or four times. 
I believe that he stayed at my house one night during a 
TDY to Fort Brag  (but 1 am not certain). 

5. During the peiiod June 1996 to May 1999, I was 
stationed at Mannheim, Germany and Mr. Altenburg was in 
Washington. Other then the World-Wide JAG Conferences 
in October of 1996,1997, and 1998,I did not see nor talk 
to MG Altenbwg except once--in May of 1997. I attended a 
farewell [ceremony] hosted by MG Altenburg for COL 
John Smith. In May 1999. MO Altenbwg presided over 
my retirement ceremony at The Judge Advocate General's 
School and was a primary speaks at a "roast" in my honor 
that evening. 

6. Since my retirementfiom the A m y  on I July 
1999. Mr. Allenburg har never been to our house and we 
hove never been to hls. From the time of my retirement 
until the week of 12 July 2004, I have had the occasion to 
speak to him on the phone about five to ten times. 1 had 
two meetings or pffsonal contacts with him during that 
period. First, in July or August 2001 whan 1 was a primary 
speaker at a ''mast" in MG Altenburg's honor at Fort 
Belvoir upon the occasion of his retirement. Second, in 
November (1 believe) 2002.1 attended his son's wedding in 
Orlando, Florida [near the Prtsiding Officer's home]. 
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7. 1 sent him an email in December 2003 when he 
was appointed as the Appointing Authority to congratulate 
him. I also sent him an email in the spring of 2004 when I. 
heard that he had named a Presid'ig Offica. Sometime in 
the spring of 2004,I called his house to speak to his wife. 
After we talked, she handed the phone to Mr. Altenburg. 
He explained that setting up the office and office 
procedures was tough. I suggested that he hi a former JA 
Warrant Officer whom we both knew. 

8. To the best of my memoly, Mr.  Altenburg and1 
have never dkcussed anything about the Commissions or 
how theyshouldfinction. Mthout doubt, we have never 
discussed any case specflcally or any of the cares in 
general. Z am certain that since being appointed a 
Presiding Oflcer we hove had no discussions about my 
duties or the Commission Trials. 

The voir dire in Harndnn did not pursue the nature of any personal relationship 
between the Presiding Officer and the Appointing Authority. &&ng his voir dire in 
Hickr, the Presiding Offica stated the following concerning his relationship with the - 
~ ~ ~ o i n t i n ~  ~utho* (emphasis added): 

DC: Now, I want to explore your relationship with the appointing authority. 
PO: Okay. 
DC: You have known Mr. Altenburg [since] 1977,19787 
PO: Yes. sometime in that frame. 
DC: And you had a professional affiliation for a ptiod of time? 
PO: As 1 said before my knowledge of Mr. Altenburg up until 1992 was minimal, I mean, 
really. Now he was the SJA of the IAD, the 1st Annored Division, and I was over on the 
other side of Oermany. We were at Bragg at the same time, but like I said I maybe talked 
to him once, I think. You see people on post, but that is about it. He and I were on the 
same promotion list to major, but he had already left Bragg by then. In 92 he came to 
Bragg as the SJA and I was the chief circuit judge with my offices right there at Bragg in 
his building, and my wife was his chief of [Administrative Law]. So h m  92 to 96 you 
could say that we had a close professional relationship and within, 1 don't know, a couple 
months it k a m e  a personal relationship. 
DC: And when you retired in May of 1999, Mr. Altenburg presided o v a  your retirement 
ceremony? 
PO: Right, at the JAG school. 
DC: And he was also the primary speaker at a roast in your honor that evening? 
PO: Yes. 
DC: And, in fact, when Mr. Altenburgretired in the summer of 2001 you were the 
primary speaker at his roast? 
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PO: No, there were three speakers. I was the only one who was retired and could say bad 
things about him. 
DC: And you also attended his son's wedding in sometime in the fall of 20027 
PO: In Orlando, yeah. 
DC: And you also contacted Mr. Altenburg when you learned that he became the 
appointing authority for these commissions? 
PO: Right, I did. 
DC:  id you am aware that there were other candidates for the position of presiding 
officer? 
PO: Yeah, uh-huh. 
DC: Thirty-three O M ,  in fact? 
PO: Okay. No. What I know about the selection process I wrote. I don't know who else 
was considered and who else was nominated. Knowing the Department of Defense I 
imagine that all four services sent in -- excuse me, that there were lots of nominations and 
tbey went somewhere and they got to Mr. Altenburg somehow. I don't know how many 
other people were nominated. 
DC: So the ultimate question is how would you answer the concerns of a reasonable 
pmon who might say based on this close relationship with Mr. Altenburg that then is an 
appearance of a bias, or impartiality -- or partiality rather and that.you were chosen not 
because of independence or qualifications, but rather because of your close relationship 
with Mr. Altmburg, and how would you answer that concern? 
PO: Well, I would sayjirst of all that aperson who were to emmine my record as a 
military judge - andall ofit is open source. All of my cares are up on file at the Judge 
Advocate General's ofice in DC - could see at the time when I was the judge at Bragg. 
sitting as a judge alone, acquitted about slx or seven o m  people he re/ered to a court- 
martial. They could look at the record of trial and see that in several cases I reversed his 
personal rulings. They could look at my record as a judge andsee that I really don't care 
who the SIA was in how I acted. So a reasonable person who took the time to examine my 
record would say, no, it doesn't matter. 

P: Sir, do you care what Mr. Altenburg think about any ruling or decision you might 
make? 
PO: No. You want to ask what I think Mr. Altenburg wants from me? 
P: Do you know. sir? 
PO: No, I asked would you like to ask me what I think he wants? 
P: Yes, sir. 
PO: Okay. I think John Altenburg, basedon the time that I have known him. wants me to 
provide a m  and fair trial ofthese people. That's what he wants. And I base that on 
reallyfiur years ofclose observation of him and my knowledge ofhim. ?%at's what I 
think he wants. 
P :  Do you think thae would be any repercussions for you if he disagreed with a ruling of 
yours or a vote of yours? 
PO: You all went to law school; right? 
P: Yes, sir. 

23 

Page 250 i 
RE 105 (Khadr) 

Page 23 of 28 



Challenges for Cause Decision No. 2004-001 (Unclassified) 

PO: Remember that first semester of law school and everyone is really scared? 
P: Yes, sir. 
PO: Well, I went on the funded p r o m  and all the people around me were really scared, 
but 1 said to myself, hey the worst that can happen is I can go back to being an infantry 
officer, which I really liked. Well the worse thing that can happen here, from you all's 
viewpoint, if you think about that, is I go back to sitting on the beach. I don? have a 
profersional wreer. Mr. Altenbug is not going to hurt me. Okay. 
P: Yes, sir. Nothing further, sir. 

There is no factual basis in either record to support granting a challenge against 
the Presiding Officer on this ground. The records establish no actual bias by the 
Presiding Officer as a result of his forms, routine, social and professional relationships 
with the Appointing Authority, nor do the perties advocate any such actual bias. Even on 
an implied bias basis, no well-informed member of the public who understands the 
traditional social relationships among military officers and the criminal prohibitions 
against the Appointing Authority attempting to influence the Presiding Officer's actions 
would have any reasonable or significant doubt that this Presiding Officer's fairness or 
impartiality will be affected by his prior social contacts with the Appointing Authority. 

Such a finding is consistent with federal cases reflecting that the mere fact that a 
judge is a friend, or even a close friend, of a lawyer involved in the litigation does not, by 
that fact alone, require disqualification of the judge. See, e.g., Bailey v. Broder, No. 94 
Civ. 2394 (S.D.N.Y. Feb. 20,1997) (holding that a showing of a friendship between a 
judge and a party appearing before him, without a factual allegation of bias or prejudice, 
is insufficient to warrant recusal); In re Cook, 160 B.R 701,706-08 (Bankr. D. Conn. 
1993) (stating that a "judge's friendship with counsel appearing before him or her does 
not alone mandate disqualification."); United States v. Kehlbeck, 766 F. Supp. 707,712 
(S.D. M. 1990) (stating "judges may have friends without having to recuse themselves 
from every case in which a friend appears as counsel, party, or wimess."); United States 
v. Murphy, 768 F. 2d 1518, 1537 (7th Cu. 1985, cat. denied, 475 U.S. 1012 (1986) ("In 
today's legal culture friendships among judges and lawyers are common. They are more 
than common; they are desirable."); In re United Stater, 666 F.2d 690 (I st Cir. 198 1) 
(holding that recusal was not required in extortion trial of fonner democratic state senator 
whose committee, fifteen years ago, had investigated former republican govmor when 
the judge had been chief legal course1 for the governor); and Pardsh v. Boad of 
Commissioners, 524 F.2d. 98 (5th Cir. 1975) (en banc) (holding that recusal was not 
required in class action case where judge was friends with some of the defendants and 
where judge stated his friendship would not affect his handing of the case). 

Predisposition on Speedy Trial Motion 

The fourth basis for challenge is that the Presiding Officer has formed an opinion, 
which he expressed at a July 15,2004, meeting with counsel, that an accused has no right 
to a speedy trial in a military commission. Below are the,pertinent portions of the voir 
dm in Hamdan on this issue (emphasis added). 
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DC: Dwing that meeting on 15 July. did you express an opinion regarding speedy -- the 
right of any detainee to a speedy trial? 
PO: No, I didn't. 
DC: I wasn't at the meeting, but 1 was told that you did. I don't -- 
PO: Thank you. 
DC: Did you mention speedy trial at dl? 
PO: Speedy trial was mentioned. Article 10 was mentioned, and there was some general 
conversation. I didn't take notes at the meeting. It was a meeting to tell people who 1 was 
and asking than to get -- start on motions and things. 
DC. But you didn't expect -- while those things were mentioned, you don't recall 
expressing an opinion yourselfl 
PO: No. I didn't have any motions or anything. 

P: Sir, the issue of speedy trial was brought up and we have, in fact, have notice of 
motions provided concerning speedy rrial. Is there anything as you sit here right now 
which will impact yow abilily to fairly decide those motions? 
PO: No. 

The following exchange occurred in the Hamdnn commission after all voir due 
had been completed and challenges made and the Presiding Officer was about to recess 
the commission until the Appointing Authority made a decision on the challenges: 

DC: Yes, sir. It came to my attention after the voir dire that there was a tape made 
regarding the 15 July meeting between yourself and counsel. I'd like permission to send 
that tape along with the other matters that I'm submitting on your voir dire regarding your 
qualifications. 
PO: And why would you like that7 
DC: To go toward the idea of whether you have an opinion or not, sir. 
PO: On the questions of? 
DC: Speedy trial, sir. 
P O  Okay. And the tape goes to show what? 
DC: Your opinion at the time, sir. I have not yet transcribed it. If it doesn't show anything -- I am proceeding here based on what I've been told by other counsel. 
PO: Okay. I would be -- let me think about this. Okay, let me think about this. I am 
reopening the voir dire of me. Explain to me -- ask me what you want about what I said 
or may have said on the 15th. 
DC: Yes, sir. It's my understanding, sir, that on the 15th you expressed an opinion as to 
whether the accused have - whether any detainee had a right to a speedy trial. 
PO: Do you t h i i  that's correct or do you think that's in reference to Article lo? 
DC: My understanding from counsel was that it referenced whether they would have a 
right to a speedy trial under Article 10 or rights, generally. I confess, sir, I have not heard 
the tape. 
PO: Okay. Why don't you ask me if 1 am predisposed on that. 
DC: Are you predisposed towards those issues, sirl 
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PO: I believe in the meeting -- 1 don't remember speedy trial, 1 remember Article 10 
being mentioned, and I believe I said something to the effect of, Article 10, how does that 
come into play, or words to that effect. I did not b o w  that my words were being taped, 
and 1 must confess that when I walked into the room that day I had no idea that Alticle 10 
would come into play because I hadn't had an occasion to review Article 10. It is not 
something that usually wmes up in military justice prudence --jurisprudence. So I'm 
telling you right now that I don't have apredisposition towarh speedy trial. However, 
although the tape was made without my permission, without the permission of anyone in 
the room, I do give you permission to send it to the appointing authority with the other 
matters. 
DC: Sir, what I would like to ask, if 1 hnnscribe it, that I send it to you first. 
PO: I don't want to see it. 
DC: Yes, sir. 
PO: Okay. Well, wait a second. Do you want to change --do you want to add on anything 
to your challenge or stick with it? 
DC: No, sir. 
PO: How about you? 
P: No objection to the tape being sent, sir. 

Neither defense counsel nor the prosecution in the Hi& case asked any questions 
of the Presiding Officer concaning a possible predisposition on speedy trial. 

In support of this challenge, Hamdan's defense counsel provided an edited 
transcript of the pertinent portions of the tape recording8 of the July 15,2004, meeting, 
which provides in part: 

PO: Hicks has been referred to trial, right. There's no procedure that I've seen that 
requires an arraignment, has anyone seen anything like that? It requires [Hicks] be 
informed of the nature of the charges in front of the commission. Okay, uh, there's no 
such thiig as a speedy trial clock in this thing. Right, has anybody seen a speedy trial? 
Chief Prosecutor: Sir, I wouldn't even be commenting on that in light of the fact that I 
think [named defense counsel] believe Article 10 [UCMJ] applies to these proceedings so 
we ought to stay away h m  that issue. 
DC (al Qosi): I don't think it is appropriate either sir. 
Chief Prosecutor: We need to stay away from that. 
DC (a1 Qosi): These are the subjects of motions that are going to be filed and your 
comments-- 
PO: I'm asking a question and you can all voir dire me on that, but how are we going to 
by MI. Hicks? 

Counaol ars reminded that audio recording of Commission proccedlnga is prohibited unless authorized by 
the Presiding O f f i w  and that compliance with the Military Commission Ordm and Instructions is a 
profcksional mponsibility obligation for the practice of law wihin the Department of Defense. See MCO 
No. 1 at Sation 6B(3); MCI No. I at paragraphs 48,C. 
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Neither defense team cited any case law from any jurisdiction to support their 
argument that these facts warrant -oval of the Presiding Oficer. Generally speaking, 
"l:a] predisposition acquired by a judge during the course of the proceedings will only 
constitute impermissible bias when 'it is so extreme as to display clear inability to render 
fair judgment."' United States v. Howard, 218 F.3d 556,566 (6th Cir. 2000) (quoting 
United States v. Liteky, 510 U.S. 540,551 (1994)). Furthermore, "the mere fact that a 
judge has previously expressed himself on a particular point of law is not sufficient to 
show personal bias or prejudice." United States v, Bray, 546 F.2d 851,857 (10th Cir., 
1976) (citing Antonello v. WUIIFC~,  500 F.2d 1260 (10th Cir. 1974)). 

The transcripts reveal that on occasion, as in this instance, the Presiding Officer 
was too casual with his remarks. Some of the detainees at Guantanamo have been there 
for almost three years. Undemtandably, they and their attorneys recognize that the 
determination of what, if any, speedy trial rules apply to military commissions is an 
important preliminary matta that must be resolved by the members of the military 
commissions after considaing evidence and arguments presented by the parties. 

Although not arthlly done, the Presiding Officer was trying to tell counsel at the 
July 15, 2004, meeting that there are gaps in the commission trial procedures that he and 
counsel will have to address. Prior to the Presiding Officer's comments about 
arraignment and speedy trial, counsel were advised that the Presiding Officer would be 
issuing written guidance addresing how to handle some of the gaps in the commission 
procedures. As the Presiding Officer stated at that meeting, there are no published 
commission p d u r e s  concerning the subjects of anaignment or speedy trial. He was 
using anaignment and speedy trial as examples of traditional military procedures that 
were not mentioned in military commission orden or inst~ctions, and that he and the 
parties would have to address. In fact, just four days aAer this meeting, the Presiding 
Officer issued the first three memoranda in a series of Presiding Officer Memoranda, in 
the nature of rules of court, to address issues not fully covered by military commission 
orders or instructions. There are currently ten Presiding Officer Memoranda addressing 
topics such as motions practice, judicial notice, access to evidence and notice provisions, 
trial exhibits, obtaining protective orders and requests for limited disclosure, witness 
requests, requests to depose a witness, alternatives to live witnesses, and spataton to 
military commission.. 

During voir dire, the Presiding Officer expressly stated that he had formed no 
predisposition concerning how he would rule on speedy trial motions. Considering all of 
the above, the record fails to establish that the Presiding Officer's spontaneous remarks in 
an informal meeting deinonstrates a clear inability to render a fair and impartial ruling on 
specdy trial motions or othenvise disqualifies him from performing duties as a Presiding 
Officer. 

C u m t  mion8 of dl Proaiding ORccr Mamaw may be h d d  on the Military Commission web site, 
awilable a1 http'Jlwvrw.&~lalrlalrmiV~doommissio~hnl, 
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DECISION 

The challenges for cause against the Presiding Officer and COL S are denied. 
Effective immediately, the challengm for cause against COL B (the Marine), LTC T, and 
LTC C are granted and each of these members is hereby permanently excused fiom all 
future proceedings for aU military commissions. The country is grateful for the 
professional, dedicated, and selfless service of these exceptional offioers in this sensitive 
and important matter. 

A military commission composed of the Presiding Officer, COL S, and COL B 
(the Air Force of f ic~)  will proceed, at the call of the Residing Officer, in the cases of 
United States v. Hamdan and United States v. Hicks. No additional members or alternate 
members will be appointed. See MCO No. 1 at Section 4A(1) and MCI No. 8 at 
paragraph 3A(1). 

Official orders appointing replacement commission members for the cases of 
United States v. al Qosl and United States v, al Bahlul will be issued at a future date. 
See MCO No. 1 at Section 4A(1) and MCI No. 8 at paragraph 3A(l). 

There is no classified annex to this decision. 

John D. Altenburg, Jr. 0 
Appointing Authority 

for Military Commissions 

28 

Page 255 
RE 105 (Khadr) 

Page 28 of 28 



Unlted States, Appellee v. Martin T. ACOSTA, Lance Corporal U.S. Marine Corps, 
Appellant 

NO. 97-0905 

UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES 

49 M.1. 14; 1998 CAAF LEXlS 775 

March 23, 1998, Argued, 
September 22, 1998, Decided 

PRIOR HISTORY: [ * * I ]  Crlm. App. No. 96-0429. Military Judges: R.S. Chester 
and T.G. Hess. 

DISPOSITION: Declslon of the Unlted States Navy-Marlne Corps Court of Criminal 
Appeals affirmed. 

CASE SUMMARY 

CORE TERMS: military, entrapment, methamphetamlne, defense counsel, court- 
martial, questioning, session, impartiality, clvillan, buy, uncharged misconduct, rebut, 
asklng questions, conflnement, appearance, forfeiture, objected, cross-examination, 
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Miiitarv &Veterans Law > Militarv lusticp 

Eyldmx > W i t n w  > ludicial Interrowtion of WitnezSPSm 

HNIAArt. 46, Unlf. Code Mil. lustlce, 10 U.S.C.S. 6 846, and MII. R. Evld. 614 provide 
wlde latitude to a mllltary judge to ask questlons of wltnesses called by the 
partles. Artlcle 46 provldes that a court-martial shall have equal opportunity wlth 
trial counsel and defense counsel t o  obtaln witnesses and other evidence In 
accordance with such regulations as the Presldent may prescrlbe. Mil. R. Evld. 
614 provldes no limltation on the number or type of questions that a military 
judge may ask, although such questlons may be objected to on legal grounds by 
elther o f  the partles. More Like Thls Headnote I S ! g ~ ~ d l z e :  Restrict Bv Headnote 

Militarv &Veterans Law > Militarv lusticp 

> > U l a i  Interroaation of Wi tnesw % 

HN2t Nelther Art. 46, Unlf. Code MII. lustice, 10 U.S.C.S. 6 846, nor MIi. R. Evld. 614 
precludes a mllltary judge from asking questlons t o  whlch he may know the 
witness' answer; nor do they restrlct hlm from asklng questions whlch might 
adversely affect one party or another. m r e  Like This Headnote I Sherrardize: Restrict By 
HmnQLe 

Military &Veterans Law > Mlitarv lustice 

HN3& Whlle a mllitary judge must maintain hls fulcrum posltlon of impartlallty, the 
judge can and sometimes must ask questions in order to clear up uncertainties In 
the evldence or to develop the facts further. mxe Like This HW I 5?wac&c 
Restrict Bv H w  

Evidence > Witnesses > WicialJnte~lopBtieO of Witnesseza 

H N 4 t ~ h e  legal test that flows from a judge questioning a witness Is whether, taken as 
a whole in the context of the trial, a court's fairness, and Impartiality were put 
into doubt by the judge's questlons. Thls test Is applled from the vlewpolnt of the 
reasonable person, More Like p his ~ d r w  1 ~ h e r r a r d i z e : v  Headn& 

COUNSEL; For Appellant: Lleutenant Albert L. Dl GiullO, IAGC, USNR (argued). 

For Appellee: Lleutenant Commander Christian L. Relsmeler, IAGC, USN (argued); 
Colonel Charles Wm. Dorman, USMC, and Commander D.H. Myers, IAGC, USN (on 
brief). 

3UDOES: SULLIVAN, ludge Chlef. ludge COX and Judges CRAWFORD, GIERKE, and 
EFFRON concur. 
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OPINION: [*IS] Oplnlon of the Court 
,- 

SULLIVAN, Judge: 

During January and July of 1995, appellant was trled by a general court-martlal 
composed of omcer members at Marlne Corps Base, Camp Pendleton, California. 
Contrary to his pleas, he was convicted of 4 speclficatlons of wrongful distrlbution of 
methamphetamine and 2 speciflcatlons of wrongful use of methamphetamine, In 
vlolatlon of Article 112a, Unlform Code of Mllltary Justice, fl USC 6 912a. He was 
sentenced to a dishonorable dlscharge, conflnernent for 10 years, total forfeltures, and 
reductlon to the lowest enllsted grade. On January 23, 1996, the convening 
authoriw [**2] approved the adjudged sentence, but he suspended conflnernent In 
excess of 8 years for the perlod of conflnement plus 12 months. He also approved total 
forfeltures, but only untll the unsuspended conflnement was terminated; thereafter, 
the approved forfeiture was $ 569.00 pay per month. The Court of Crlmlnal Appeals 
afflrmed the flndlngs and sentence. 46 M.J. 670 (1997), 

On September 10, 1997, thls Court granted revlew of the following issue: 

WHETHERTHE MILITARY JUDGE PROFOUNDLY DEPARTED FROM THE 
ACCEPTABLE AND USUAL COURSE OF JUDICIAL PROCEEDINGS AND 
MATERIALLY PREIUDICED THE SUBSTANTIAL RIGHTS OF APPELLANT BY - ~. 
ABANDONING HIS IMPARTIAL AND NEUTRAL ROLE. 

We hold that the mllltary judge dld not abandon hls Impartial role during appellant's 
court-martlal. See ynlted States v. Rarnos. 42 M.J. 392 (1995): see also United States 
v. Hill, 45 M.J. 245 119961. 

The court below summarized the facts underlylng the granted Issue as follows: 

During the Artlcle 32 hearlng prlor to thls general court-rnartlal, Prlvate 
Baumert testifled In passlng that he had purchased cocalne before from 
the appellant. Concerned that thls evldence of uncharged mlsconduct 
would be brought out [**3] before the members at the court-martlal, 
the appellant's counsel flled a motion In llmlne, on the basls of 
MII.R.Evld. 403, "to prevent the lntroductlon of this evldence." Appellate 
Exhibit I at 2. Durlng the dlscusslon of thls motlon, the Government 
stated that i t  dld not Intend to introduce this evldence [*I61 and dld 
not "oppose the rnotlon as It relates to uncharged rnlsconduct." Record 
at 16. The mllltary judge observed that there were "hypothetical 
situatlons" In whlch the Government could appropriately use such 
evldence, such as to rebut "a blanket denlal" by the appellant of any 
Involvement with drugs. Record at 17. The rnllltary judge then dlrected 
the trlai counsel, "if thls case takes an unusual turn of events," to 
request an Article 39(a) sesslon before trylng to use this evldence. Id. 
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Durlng hls openlng argument, the civlllan defense counsel laid out his 
planned approach to the case. He stated that the evldence would show 
that hls cllent was "not a sophlstlcated drug dealer." Record at 145. 
Instead, he merely trled to be a "llfe r a w  for Prlvate Baumert who had 
lost his normal suppller of crystal methamphetamlne. Id. Prlvate 
Baumert, In the meantlme, was "desperate" to [**4] "target" someone 
who mlght sell hlm some drugs so that he could "save hls skln" by 
getting the NCIS to report hls cooperation to hiscommand. Id. at 144. 
Although the defense counsel did not mentlon the word "entrapment" In 
his openlng argument, thls was clearly the glst of the defense's theory of 
the case. 

Prlvate Baumert was the first witness for the Government. He testified 
as to one uncontrolled buy and three controlled buys of 
methamphetamine he made from the appellant under NCIS auspices. He 
also testlfled as to hls knowledge of the appellant's personal use of 
methamphetamlne. Antlclpatlng the entrapment defense, the trlal 
counsel elicited testlmony that the appellant displayed llttle or no 
reluctance In selllng or using drugs on these occaslons. Record at 152- 
61. A very extenslve cross-examlnatlon followed, including many 
references to statements the wltness had made durlng the Article 32 
hearing. The defense counsel sought admissions that Prlvate Baumert 
had been under great pressure to cooperate wlth the NCIS. Initially, he 
had identlfled Lance Corporal Nobbee as the lndlvldual he would target, 
but could not follow through because Nobbee had become an 
unauthorlzed absentee. [ * *5 ]  As a result, Prlvate Baumert admltted, 
In response to leadlng questlons, that he had to "set someone else up" 
or "get somebody" to satlsfy hls NCIS  handle^. Record at 169, 180. 
Although the clvlllan defense counsel used the word "entrapment" only 
once, one Important thrust of the cross-examlnatlon (In addltlon to 
establlshlng that Prlvate Baumert was not the most forthrlght and 
credlble of wltnesses) was that he, worklng wlth the NCIS, placed undue 
pressure on the appellant to commit a crlrne he would otherwise not 
have done. 

On redlrect, the trlal counsel appeared concerned prlmarlly wlth damage 
control as to his witness' credlbllity; he dld not deal wlth entrapment at 
all. I n  a brlef follow-up, the clvlllan counsel lmmedlately sought to 
reemphaslze hls theme that the wltness was under great pressure from 
NCIS to set up a buy. He then renewed hls attack on the witness's 
credlbillty. Record at 187-88. 

The mllltary judge next asked a series of 89 questlons. Record at 189- 
96. Record at 191. Although some of these were housekeeping questlons 
or trled to clarify the wltness's earller testlmony, the focus of many of 
them was to nall down why the wltness belleved In late December 
[ **6]  1994 that the appellant would be wllling to sell hlm crystal 

methamphetamine. Inltlally the wltness testlfled that it was based only 
on "rumors." Record at 189. Upon further prompting by the mllltary 
judge, the wltness admltted that he had purchased drugs from the 
[appellant] "earller," In July 1994. Record at 191. At thls point the 
following exchange took place: 
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CC: Excuse me, Your Honor, If could. Can we have a short 39(a), sir? 

l"1: No. Sit down, Mr. Tranberg. You raised an Issue of entrapment. 

Id.  The wltness then testifled that thls had happened only "one prevlous 
time" between July and December :1994. Id. Later, when the witness 
attempted to provlde addltlonal detalls about the July transactlon, the 
mllltary judge stated: " I  don't want to  know anything more about that. 
Okay?" Record at 192. However, the military [*a71 judge continued to 
interrogate the witness, making clear that the appellant had solcl 
methamphetamine to the wltness In December 1994 a month or so 
before he had become Involved with the NCIS. Record at  192-93. 
Although this sale and the assoclated use was charged misconduct and 
the trial counsel had establlshed thls sequence of events [**7] when 
he flrst questioned the wltness, he had not ernphaslzed it on redirect. 
See Record at 147-50. After the questionlng by the military judge, 
however, and assuming they belleved the witness, no reasonablt? 
member of the panel could have had any questlon but that the appellant 
was predlsposed to  distribute Illegal drugs, 

After both counsel had full opportunity to lnqillre of this wltness, the 
military judge provlded an Instruction to the members as to  the defense 
of entrapment. He also provided a very strict llmlting instructlon with 
respect to the testlmony concerning the July 1994 transactlon. Record at  
198-99, The members posed no additional questions. The defense never 
objected to any of the mllltary judge's questlons or to his instructions. 

46 M . J .  at 672-74 (footnotes omltted; emphasls added). 

The appellate court below found that the rr~llltary judge erred In questionlng the 
prosecution's chlef wltness about appellant's prlor, uncharged "July 1991 drug 
transaction and several other adverse pieces of evidence." It also held that "the 
military judge commltted additional error when he refused the clvlllan defense 
counsel's request for an Article 39(a) session." Id. 1**81 at 675. Nevertheless, it 
concluded that the entire record ralsed little doubt ccncerning the trlal judge's 
Impartiality, or hls appearance of lmpartiallty; nor was appellant prejudlced by the 
above errors. Id, at 676, Appellant, before this Court, argues that the military judge's 
erroneous conduct constituted reverslble error because It created a reasonable doubt 
as to  the fairness of the proceedings agalnst him. 

The flrst question we will address In this case Is whether the Court of Criminal Appeals 
was correct In concluding that the military judge erred In questioning the 
Government's princlpal wltness about a prior, uncharged drug dlstrlbuticln from 
appellant In July of 1994. The appellate coc~rt below acknowledged that this testimony 
was admissible as rebuttal evidence once defense counsel ralsed the defense of 
entrapment as to the December 1994 and January 1995 drug dlstributlon charges. Id. 
a t  674. It held, however, that it was error for the mllltary judge, rather than the trial -- 
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counsel, to elicit this testimony, which effec:tively devastated appellant's defense of 
entrapment. Such questioning, It asserted, "appeared to help the prosecution 
undermlne the defense [**9] strategy" and "crossed the line of acceptable judlcial 
interrogation." Id. at 675. We disagree. 

HN1ii~rtlcle 46, UCMJ, 10 USC 6 846, and MII.R.Evid. 514, Manual for Courts-Martlal, 
United States (1995 ed.), provlde wide latitude to a rnllltary judge to ask: questions of 
witnesses called by the partles. See generally Ramos, 42 M.I. at 396. I n  thls regard, 
we note that Article 46 provides that a court-martial shall have "equal opportunity" 
wlth trial counsel and defense counsel "to obtain witnesses and other evldence In 
accordance wlth such regulatlons as the President may prescrlbe." Furthlermore, 
Mll.R.Evld. 614 provldes no llmltatlon on the number or type of questlons that a 
mllitary judge may ask, although such questions may be objected to  on legal grounds 
by either of the parties. For example, such questioning cannot be conducted In a 
manner whlch causes the military judge or members to  become partlsan or appear 
partisan In the case before them. See United States v. Rarnos, supra; U l l ted States v. 
U k ,  40 M.J. 112, 128 (CMA 19941; see also HIII, 45 M.1. at 248. 

Turning to the oplnion of the appellate court below, It lnltlally suggests that the 
mllltary judge's questlons [**lo] were Improper because he knowingly ellclted 
answers to  questions whlch favored the prosecutlon and whlch eviscerated appellant's 
defense of entrapmcmt. H N q ~ e l t h e r  Article 46 nor MII.R.Evld. 614 [ * I S ]  precludes a 
military judge from asking questlons to  which he may know the witness' answer; nor 
do they restrict him from asking questions which might adversely affect one party or 
another, Moreover, our case law has not gone that far. See Dock, supra at 128 (far 
better for mllitary judge to abstaln from asking questlons whose answer:; he knows wlll 
favor prosecutlon). :In addition, United States v. Moorehead, 57 F.3d 875, 878-79 (9th 
Cir. 19952 the civilian case heavily relied on by the court below for its f l~iding of error 
In such questloning, Is Inapposlte. There, the prior, uncharged drug-conclud evldence 
adduced by the judge, which devastated the defense case, was otherwisle Irrelevant. 
Here, the judge-adduced evldence was materially relevant to  a crltical issue In this 
case, I.e., appellant's defense of entrapment. Finally, In view of the mllitisry judge's 
own previous order excluding thls evldence on a condltionai basis at the request of the 
defense, Immediate corrective action [ * * l : L ]  on his part was clearly warranted to  
respond to the change In clrcurnstances wrought by the defense, See RCM 
801(e)(1)(6), Manual, supra (recognizes milltary judge's power to change ruling "at 
any time during the trial"). 

Turnlng to the Courl: of Crlminal Appeals' appearance-of-partisanship ratlonale, we also 
flnd It unpersuasive, Judge Wiss, wrltlng for thls Court In Rarnos, suDra iit 396. 
articulated the appropriate standard of review: 

Thus, HN%~hile a mllltary judge must maintaln hls fulcrum posltlon of 
impartiality, the judge can and sometlmes must ask questions In order 
to clear up uncertatnties in the evldence or to develop the fads fi~rther. 
See United States v. Dock, supra: United S t a t a v .  TolDDa, 25 M.J. 352 
/CMA 1987): Unlted States v. Revnolds. 24 M.3. ,261 (C 
HN- 

MA 1987),, 

The legal test that flows from all thls Is whether, "taken as a whole In 
the context of thls trial," a court-martial's "legality, fairness, and 
Impartiality" were put Into doubt by the mllitary judge's questions. 
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United States v. Revnolds. suwra at 265. Thls test Is applied from the 
vlewpolnt of the reasonable person. S.Chlldress & M. Davis 2 Federal 
Standards of [**I21 Revlew tj 12.05 at 12-38 (2d ed. 1992). 

We conclude for several reasons that a reasonable person, vlewlng the questions of the 
judge In proper context, would not have doubt about the impartiality of thls judge. 
First, neither appellant nor defense counsel subsequently objected to the judge's 
continued sltting in thls case. See RCM 902(a) and (d); see generally Hill, supra at 249 
(failure to object shows defense belief in neutrality). Moreover, 79 of the 89 questlons 
asked by the mllitary judge concerned matters prevlously covered by bot:h trial counsel 
and defense counsel in their examination of thls witness and did not suggest any 
judicial preference or belief. See United States v. Hobbs. 8 M.1. 71. 73 (CMA 19791; 
see also United States v. Norrls, 277 U.S. ADP. D.C. 262, 873 F.2d 1519, 1526 (D.C. 
Clr. 1989): United States v. Tllahman. 328 U.S. AWD. L C .  258. 134 F.3d 414, 417 
(D.C. Cir. 19981. Furthermore, the remaining 10 questlons were dlrectly related to an 
evidentlary matter which the milltary judge subsequenfly gave extensive and repeated 
Instructions concerning Its proper and Improper use, (See Appendix.) Finally, the 
mllltary judge Instructed the members on their sole responsibility to  
determlne [**13] facts, but also to "disregard any comment or statement made by 
me 1:the military judge] durlng the course of thls trlal that may seem to lndlcate to you 
an opinion on my part as to  whether the accused is gullty or not guilty. . . ." Cf, Unlted 
States v. Filanl, 74 F.3d 378, 386 (2d Cir. 1996)(curatlve Instruction that: jury is sole 
judge of credibllity not sufflclent). 

A second questlon before us is whether It was error for the trlal judge to  summarily 
deny the defense an Article 39(a) session tcr  discuss admlssiblllty of thls uncharged 
misconduct. On first look, such a curt response by the judge, which cut off defense 
counsel, seems one-sided, especially in llght of the mllltary judge's prior ruling 
suggesting the prosc!cution could request such a sesslon to  Introduce this evldence. 
See generally Filani, suDra at 385 ("It Is no grace to a judge . . . to show quickness of 
conceit In cutting off evldence or counsel too short . . , . Francis Bacon, Essays, Of 
Judlcature. . . ."). [*I91 However, closer examlnatlon of the entire record of trial 
leaves a less partlal lmpresslon of this discretlonary declslon by the trlal judge. See 
United States v. Laurins 857 F.2d 529, r*"141 538 (9th Clr. 1988) (declslon to  hold 
side--bar conference a discretlonary matter for trlal judge), 

Here, the question of the admlssiblllty of the uncharged misconduct, to  a large extent, 
had been prevlously discussed by the parties and thelr respective posltloris made 
known to the mllltary judge at  an Article 39 sesslon, FlOreover, glven the defense 
cross-examlnatlon of Prlvate Baurnert, whlcli laid an evldentlary foundatlon for a 
defense of entrapment, there was no posslbillty that thk military judge would have 
ruled In favor of the defense had he held an Article 39(a) session prior to  asklng the 
questlon at issue. See United States v. Pisanl. 773 F.2d 397, 403-04 (2d Clr. 19851, 
Also, the evidence of a prior lncldent of drug distrlbutlon by appellant to  the 
government witness was plainly admissible under Mll.li.Evid. 404 to show why the 
government witness approached appellant to buy drugs and to  rebut any suggestion 
that appeliant was entrapped by that same government witness. See 
Hunter. 21 M.1. 240 (CMA 1986). Finally, admlsslon of thls evidence for a specific, non- 
character purpose, coupled wlth a strlct llmlting lnstructlon by the trial judge, fully 
responded [**IS] to appellant's previously stated concern wlth the possible misuse 
of thls evldence by the members In violatlon of MII.R.Evld, 403. See W ! l e s t o n  v,  
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Unlted States. 485 U.S. 681, 99 1 , Ed, 2d 771. 108 S, Ct, 1496 (19881, Thus, the 
judge's summary action, although abrupt, constituted an authorized rejection of 
defense counsel's legal argument, See W d  States v. Edrnond, 311 U.S. App. D.C. 
235. 52 F.3d 1080. 1100 (D.C. Clr. 1995). 

I n  sum, we do not agree wlth the appellate court below.that the military judge erred in 
hls questlonlng of the Government's principal wltness and In hls summary rejection of 
defense counsel's request for an Artlcle 39(a) sesslon. However, we do share its 
general concern for appearances of fairness at court-rriartial and judicial Impartlallty. 
Nevertheless, we reject appellant's argument that thls rnllltary judge was unfair In fact 
or appearance and joln the servlce appellate court In aff'lrmlng these convlctlons. 

The decision of the United States Navy-Marine Corps C:o'urt of Crimlnal Appeals Is 
afflrmed. 

Chief Judge COX and Judges CRAWFORD, GIERKE, ancl EFFRON concur. 

APPENDIX 

MI: Captaln Glazier? 

TC: Nothing further, Your Honor. 

MJ: [ * * I61  Members of the Court, before we proceed any further 

I 'd llke to give you some guldance about some evidence that you've just 
heard. I n  order to do thls, however, I need to make sure you understand 
what the defense of  entrapment Is about and entrapment Is a defense 
when the government agents or people cooperating wlth them such as 
Lance Corporal Baumert here cause an Innocenl: person to  commit a 
crime which otherwise would not have occurred, The accused cannot be 
convlcted of an offense If he was entrapped. 

Now an Innocent person is one who Is not predisposed or Inclined to 
readlly accept the opportunity furnlshed by someone else to commlt the 
offense charged. It means that the accused must have committed the 
offense charged only because of the Inducements, enticements or 
urglngs of representatives of the government, For thls purpose, Prlvate 
Baumert is clearly a government agent for the pdrpose of these alleged 
buys that he's testified about. 

You should carefully note that If a person has a predlsposltlon, 
lncllnatlon or intent to commlt an offense or Is already Involved In 
unlawful activity In which the government Is trying to uncover, the fact 
that the agent provides [**I71 opportunities, facllltles or asslsts In the 
commisslon does not amount to entrapment. 

Now, the defense of entrapment exists If the orlglnal suggestlon and 
lnltlatlve to coTmit the offense orlglnated wlth [:he [*20] government, 
not the accused, and the accused was not predl:;posed or inclined to 
commlt the offense. I n  thls case it would be the dlstrlbutlon of 
rnethamphetamlne. The focus In an entrapment oase In whlch you 

8 

Page 263 RE 106 (Khadr) 
Page 8 of 9 



clearly do have government lnducenient or act:ivlty at least to sorne 
polnt Is the latent predisposition of the accused whlch may be triggered 
by the government Inducement. 

So with that In mind, I mean, with some sense of what the defense of 
entrapment is all about, I want to touch on the evidence that came out, 
you know, certainly to my surprise that in July after a deployment the 
accused may have sold an illegal drug to Prlvate Baumert here and this 
is Important, gentlemen. You may conslder thl:; evidence but you may 
only conslder it for a Iimlted purpose and that would be its iimlted 
purpose to  rebut any contention from the defe:lse that his subsequent 
distrlbutlons of methamphetamine was a result: of entrapment by the 
government. 

I n  other words, thls evidence, If [**I81 you believe It at  all, tends to 
show a predlspositlon and has a tendency to do away wlth defense of 
entrapment and that's it only purpose or function that you may cclnsider 
It or it should be considered In trial because thls offense has not been 
charged by the government. 

=rise -- Now, you consider this evidence, once agaln, only to limit any defi, 
excuse me. Only for the llmited purpose of conslderlng any defense of 
entrapment and you may not conclude from thls evidence, and again 
that's the earlier July transaction that thls wltness testifled about, that 
the accused Is a bad person or has crimlnal tendencles and he, 
therefore, committed the charged offenses. 

The reason that we need to be so careful about: this is -- I can't stress 
thls enough -- is the accused Is on trlal only for the offenses that t:he 
government has charged hlm for. The government has not charged him 
wlth any offense back In July. But as I t  does evldence of the July 
transactlon may be consldered agaln for the Ilrnlted purpose to, In this 
particular case, for its tendency to rebut the defense of entrapment. 

Now, do all the members understand that? I f  so, please ralse your hand. 

And will any member have [**I91 any dlfflculty followlng that 
Instruction? 
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LINITED STATES v. Eric D. EDMUNDS, 226 15 9252 Private First Class (E-2), 
U.S. Marine Corps 

NMCM 94 00966 

UNIT ED STATES NAVY-MARINE CORPS COURT. OF CRIMINAL APPEALS 

1995 CCA LEXIS 407 

February 14, 1995, Decided 

NOTICE: [*I] AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE 
AS PRECEDENT. 

PRIOR HISTORY: Sentence adjudged 18 December 1992. Military Judge: R.S. 
Chester. Review pursuant to  Article 66(c), UCMJ, of Speclal Court-Martizrl convened 
by Commanding Offlcer, 1st Battalion, 1st Marlnes, 1st Marine Division ('Rein), FMF, 
Camp Pendleton, CA. 

DISPOSITION: Affirmed. 

COlRE TERMS: military, defense counsel, contlnuance, guilt, convicted, breath, 
reasonable doubt, Impartial, abandoned, open contalner, apprehension, violatlng, 
resisting, detected, driving, alcohol, sentry, gate, beer, beyond a reasonable doubt, 
assignments of error, assignment of error, bad-condutt, bias, credlbility,, deposition, 
first-hand, scheduled, credible, sentence 

COUNSEL; LT D. JACQUES SMITH, JAGC, IJSNR, Appellate Defense Cou~~sel .  

Maj LAURA L. SCUDDER, USMC, Appellate Government Counsel. 

JUDGES; BEFORE R.M. MOLLISON, Senior Judge, E.D. CLARK, WILLIAM A, 
DeCICCO, Judge. E.D. CLARK, Judge dlssenting. 

OPINION: PER CUKIAM: 

We have examined the record of  trlal, the assignmen1:S of error, n l  and 1:he 
Government's reply thereto, and we have concluded that the findlngs and sentence 
are correct In law and fact and that no error materially prejudicial to the substantial 
rights of the appellant was committed. We wlll discuss the assignments of error In a 
different order than listed by the appellant In his brief. 

n l  I. APPELLANT WAS DENIED A FAIR TRIAL WHEN THE MILITARY JUDGE 
ABANDONED THE PROPER ROLE AS AN IMPARTIAL AFlD NEUTRAL ARBITER OF THE 
CASE AND ASSUME[> THE ROLE OF A PARTISAN ADVOCATE FOR THE PR(3SECUTION. 

11. AN UNSUSPEN DED BAD-CONDUCT DISCHARGE IS INAPPROPRIATELY SEVERE 
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BECAUSE THE NATURE AND SERIOUSNESS OF THE OFFENSES AND THE CHARACTER 
OF THE APPELLANT DO NOT WARRANT IMPOSITION OF AN UNSUSPENDED BAD- 
CONDUCT DISCHARGE. 

111. THE GOVERNMENT FAILED TO PROVE APPELLANT GUILTY OF THE CHARGED 
OFFENSES BEYOND A REASONABLE DOUBT. 

IV. THE MILITARY JUDGE ERRED WHEN HE DENIED APPELLANT'S REQUEST FOR A 
CONTINUANCE SO HIS COUNSEL COULD PROPERLY PREPARE FOR HIS CASE. 
(CI'TATIONS AND FOOTNOTE OMIlTED.) 

I. The Denial of the Continuance Request 

I n  the fourth assignment of error, the appellant argues that the milltary judge erred 
in denylng his request for a continuance. The record lndlcates that this case was flrst 
scheduled for trlal on 19 October 1992. Defense counsel requested a continuance 
untli 10  November :1992, and this request was granted. At some point, trlal was 
again delayed and scheduled for 1 December 1992. I n  another contlnuance request, 
defense counsel sought and received another delay until 17 December 1992. The 
continuance request at issue was a defense counsel request for further clelay untll 5 
January 1993. The defense counsel argued that he needed more time to Interview 
wltnesses. Trial counsel opposed the request due to the deployment of a key 
prosecution witness on 19 December and because of the defense's refusal to 
partlclpate in a depositlon of the deploying witness, The mllltary judge denied the 
request statlng to the defense counsel "I think you've 'had the thlng long enough to 
get your act together In this case." Record a t  15. 

The decision to grant or  deny a continuance Is within the broad dlscretlon of  the 
military judge and, absent clear abuse, [*3] will nut be overturned. United States 
v. T'hon7as. 22 M . J .  57 (C.M.A. 1986): United States v. Menoken. 14 M . 1 -  10 (C.M.A. 
1982). The trlal date in this case had been postponed three tlmes prlor to defense 
counsel's last request. These delays encompassed approximately two months. 
Additionally, one of the prosecution's main witnesses was about to deploy and the 
defense would not stlpulate to hls testlmony or conserit to a deposltlon. IJnder these 
circumstances, we find no abuse of discretion by the milltary judge In denylng the 
continuance. 

II. Bias of the Milltary Judge 

Next, the appellant argues that the military judge abandoned hls impartial role 
durlng thls trlal. At several points, he advised the defense counsel that counsel's 
questlons needed to be put in context or be clarlfled, that the questions were 
inartfully phrased or confusing, and that counsel was interrupting witnesses whlle the 
wltnesses were answerlng the previous question. Record at 117, 118, 127, 129, and 
137. These comments were made In front of the members. The mllltary judge also 
took judicial notlce of a base order after sustaining a defense authenticity objection 
to the document. During an out of [*4] court conference, the defense counsel 
expressed his concern to the military judge that the judge's comments gave the 
appearance that the military judge had abandoned hi!; impartial role. The mllltary 
judge afforded the defense counsel th oppo un ty to, ask questlons to the mllltary 
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judge and pose a challenge, The defense counsel declined and Instead requested a 
limiting instruction to the members whlch the mllltary judge gave. Record at 145-46. 
All of the members Indicated they understood the lnstructlon and would comply wlth 
it, 

We hold that the mllltary judge dld not abandon his lmpartlal role by Intervening to 
clarify questions, by advising the defense counsel to  permlt wltnesses to  flnlsh thelr 
answers, or by taklng judlclal notice of the base order Involved In thls cilse, See 
Ynited States v. Reynolds, 24 M.3, 261 (C.M.A, 19871. ;Generally, courtroom clashes 
between counsel and the judge do not constltute dlsquallfylng blas. W e d  States v, 
Lovinq, 41  M.J. 213, 257 (1994). Judlclal expresslons of impatience, dis:satlsfaction, 
annoyance and even anger are not sufflclent to  disqwallfy the trlal judge. Id. (cltlng 
Lltekv v. United States. 510 U.S. 540, 114 S. Ct. 1147, 127 L. Ed. 2d 474 (1994). 
To [ * 5 ]  obtaln relief for judlclal partiality, the trlal judge's conduct must be so 
virulent that the judge's Impartiality toward the cllent may reasonably be questloned. 
mwhorter  v. Citv of Birmincrham. 906 F.2d 674 (11th Clr. 1990). The c~nduc t  of the 
military judge In this case dld not approach thls level. The asslgnment of error lacks 
merlt. 

III. Lack of Proof Beyond a Reasonable Doubt 

The appellant alleges that the prosecution failed to  estibllsh hls gullt to the charged 
offenses beyond a reasonable doubt. We have carefully considered all of the 
evidence in thls case, and we have concluded othetwlsB. We are satisfled of hls gullt, 
both legally and factually, beyond a reasonable doubt on the offenses folr whlch he 
was convlcted. United States v. Turner. 25 M.J .  324 IC,M.A. 1987). The appellant 
was convicted of drunken driving, vlolatlng a base order by possessing an open 
contalner contalnlng alcohol in his car, and reslstlng apprehenslon. There was 
testimony at  trlal by two of his friends who were In the car with him that they were 
wlth the appellant all day and that the appellant consumed only a can or a can and 
one-half of beer several hours before driving up to the [ * 6 ]  gate of the base. 
However, the gate sentry detected the smell of alcohollc beverages on the 
appellant's breath. The appellant then falled a fleld sobriety test and refused to  
submlt to blood, urine or breath tests, I n  the oplnlon of the Marlnes who observed 
hlm, he was swaylng and wobbly, dld not have full coordlnatlon, and had sllghtly 
slurred speech. 

We find this evidence sufficient to establish that the appellant was operating a 
vehlcle In a state of lntoxlcatlon 1:hat Impaired the raflonal and full exercilse of his 
mental and physical faculties. See P 35c(3), Manual for Courts-Martlal, Unlted 
States, 1984 [MCM], Also, It Is not fundamentally unfair In violation of due process to 
use the appellant's refusal to  take a blood-alcohol test as evidence of gullt, even 
though the sentries did not warn hlm that the refusal could be used agalnst hlm at 
trlal. Penns.vlvania v. Muniz. 496 U.S. 582. 604 n.19. 110 L, Ed. 2d 528. 110 S. Ct. 
2638 ( 1 9 9 0 ) ; m b  Dakota v. Ne-9 U.S. 553,  - 74 L. Ed. 7d 748, 103 S .  Ct. 
916 (1983); Mllltary Rule of Evidence 304(h)(4)(0) and Analysis of the IYilltary Rules 
of Evidence, A22-13, MCM. 

After pulllng over the appellant, one of the Marlnes on duty confiscated an open 40- 
ounce bottle of beer which he found [ * 7 ]  In plaln vlew In between the front seats of 
the vehlcle driven by the appellant. GIven the fact that alcohol was detected on the 
appellant's breath, we are satlsfled beyond a reasonable doubt that he was in 
possesslon of this open contalner In violation of the base order. We are llkewlse 
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convlnced of his guilt of reslsting apprehension which was a vlolent affray. 

IV .  Appropriateness of the Bad-Conduct Discharge 

Having considered all of the clrcumstances in thls case and the appellant's two prior 
nonjudiclal punishments, we have concluded that a bad-conduct discharge Is not 
lnapproprlately severe. 

Accordingly, the flndlngs and sentence, as approved on revlew below, are afflrmed. 

R.M. MOLLISON, Senlor Judge 

WIL.LIAM A, DeCICCO, Judge 

DISSENTBY: E. D. CLARK 

DISSENT: 

CLARK, Judge (dlssentlng): 

I am not convinced beyond a reasonable doubt of the appellant's guilt of vlolatlng a 
lawful general order or of drlvlng whlle drunk. The ~ n ' ~ y  credible government witness 
to either of these events was Corporal Rodriguez, and he dld not have flrst-hand 
knowledge of either. The only first-hand evldence of either of these two events came 
frorri rogue cops -one a prevlously convicted thief; [*8] the other havlrig been 
prevlously dlsclpllned for excessive use of force. I recognlzed that the members saw 
and heard these witnesses and made a determlnatlon of credibility. Nevertheless, in 
weighing the evidence, judglng the credibility of the \h?itnesses, and determlnlng 
controverted questlons of fact, I flnd the testlmony of Prlvate Flrst Class Oostendorp 
and Lance Corporal Caudill even less credlble than that of the defense wl,tnesses. 

E.D. CLARK 
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UNITED STATES OF AMERICA 

v. 

OMAR AHMED KHADR 

Defense Motion 
for Appropriate Relief 

Transfer of the Accused as Punishment 

for Coo:peration in Commis!~ion Proceedings 

6 April 200ti 

This motion is filed by the Defense and addresses the issues arising fiam Omar Khadr's 
transfer between detention camps at Guantanamo Bay, Cuba as punishment for :his 
cooperation in the military commission process. 

Relief Requested: The Defense requests that the Presiding Officer order the return of 
Mr. Khadr to Camp 4 or another detention facility of the same or lesser security for the 
remainder of commission proceedings. 

Synopsis: The evidence shows Mr. Khadr has been administratively punished fc~r his 
cooperation with the military commission process and this Presiding Oflicer. As such, he 
is entitled to immediate return to Camp 4 and such other relief as the Presiding Officer 
may deem appropriate. 

Burdens of Proof and Persuasion: The burden of proof is on the Prosecution to justify 
adequate and reasonable grounds for the retaliatoty transfer of Mr. Khadr in direct 
conjunction with military commission proceedings, and to demonstrate how such transfer 
contributes to the fkll and fkir trial to which Mr. Khadr is supposedly entitled. 

Facts: 

1. From about August of 2005 until March 30,2006, Omar'IChadr resided in Camp 4 at 
Guantanamo Bay. A m y  Brig. Gen. Jay Hood has stated that "Everyone here knows 
about Camp 4, and every wants to be there," Military news articles describiqg Camp 
4 in detail are attached as Exhibit A. 

2. On March 30,2006, at about 10:00 pm, four days beforehis scheduled hearing befbre 
this commission, Mr. Khadr was transferred to Camp 5, "a state-of-the art prison" 
where detainees are held in solitary confinement. "Thick steel airlock doors clang 
shut with a hiss and an echo as guards move through the ~cellblocks," states a military 
article describing the high security Camp 5 facility. Military news articles describing 
Camp 5 in some detail and including a photo, are attached as Exhibit B. 

3. Omar Khadr is now detained at Camp 5. He is 19 years old, and has been held in 
continuous custody of military forces of the United States since he was 15 yeus old. 
In each of the two commission sessions before which he has appeared in Janclary and 
April, 2006, he has cooperated klly and respectfully. On March 30,2006, foru days 
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before the commencement of the April 3-7,2006 military commission session, he was 
transferred from Camp 4 to Camp ,S. He did not engage in any misconduct prior to his 
transfer, and he has not been interrogated since his transfer to Camp 5. 

4. Before his transfer, Mr. Khadr was detained at Camp 4, where he lived communally 
in an open facility in which there were frequent opportunities for access to the 
grounds. outside, exercise and occasional access to books: Because the temperature in 
Camp 5 is kept uncomfortably low through heavy air co.nditioning, his womlds and 
joints become painful and uncomfortable. Sometimes, due to his isolation h m  all 
human contact other than guards, he is unable to concentrate or think straight. 

5. As of April 6,2006, Mr. Kbadr hadl seen the sun only onlee in the five days since his 
transfer to Camp 5. He was given exercise time for about an hour during daylight 
h o w ,  during which time he spoke with a detainee in military commission 
proceedings. In the early morning hours of April 4,2006, the day on which his 
hearing before this commission was originally schedulecl to commence, he vm 
awakened and offered exercise at 2:00 in the morning. When he declined and retuned 
to sleep, he was subsequently denied exercise in the morning because of his 
impending transfer to the commissions facility. 

6. During a short visit with the Defense team on April 4,2006, Prof. Ahmad, a member 
of the Defense team, delivered a package fiom Mr. KhacIr's mother to him diuing a 
detention visit. The package contairled a smdl plastic bottle (about 4 ounces) of Zum 
Zum water. This water is holy in Islam, and comes only Bom the Ab Zum Zurn 
springs near Mecca, Saudi Arabia. IvIr. Khadr kept the srnall bottle after the visit. The 
bottle was taken from Mr. Khadr by a guard, and the Zm Zurn water was discarded 
by the guard despite Mr. Khadr's request that he be perm,itted to keep the water fiom 
the bottle in a cup, 

On August 5,2004, before civilian defense counsel had initially met with Mr. Khadr 
at Guantanamo Bay, Dr. Eric W. Trupin gave a declaration relating to the effects of 
prolonged detention in isolation on Omar Khadr (identified as "O.K," in the 
declaration because he was a juvenile at the time). The Declaration of Dr. Tnlpin is 
attached as Exhibit C. Dr. Trupin received his Ph. D, in i:linical and commurlity 
psychology fiom the University of Washington in 1974. ]He has served as a consultant 
to the U.S. Department of Justice and has evaluated the ri~ental health of hundreds of 
youth detained in correctional facilities. Dr. Trupin noted that, at the time he gave his 
declaration, Omar Khadr had been held in solitary confinement since the time of his 
capture in July of 2002.7 9, Among other conclusions in his Declaration regazding 
the ill-effects on Mr. I U r  of prolonged solitary confinement, he noted that 
"conditions of O.K.'s confinement may cause mental deterioration so severe ,.is to 
impair O.K.'s ability to understand the legal consequences of the charges made 
against him and to assist his attorneys in his defense." 1 16. 

8. Efforts by the Defense on April 4 and 5,2006 to procure facts, a witness, a statement 
or other cooperation fiom the Prosecution regarding an explanation for the transfer of 
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Omar Khadr from Camp 4 to Camp 5 were unavai.ling. A copy of the email exchange 
between Cpt. John Meniam of the Defense team and Maj. ~ e f i e ~  dated 
April 5 and 6,2006 respectively, is attached as Exhibit ID. 

9. On the evening of April 5,2006, while the parties and Mr. Khadr were in proceedings 
before the commission, Navy Commander Robert Dura~ld, director of public affairs 
for JTF Guantanarno, issued a press statement. News articles relating to the press 
statement are attached as Exhibit E. Cmdr. Durand stated that "no one at Guantanamo 
Bay is ever in solitary confinement," Further, he is quoted in an Armed Forces article 
as stating, "Consistent with Army regulations, individuals in a pre-trial status are 
separated from the general population. These measures m largely for the protection 
of the detainee." In another article, Cmdr. D m d  is quoted as saying that "Mr. Khadr 
was moved to a cell alone in a higher-security area for his own protection but can still 
see and talk to other inmates on his tier." An article on the Canadian website CTV.ca, 
filed at 8:27 pm on 5 April 2006, and contains a version of the Duand statement. No 
earlier press releases contain that information, and no copy of the press statement has 
been provided to the Defense despite repeatqd requests to the Prosecution. 

10. On or around March 30,2006, seven other detainees in cbmrnission proceedings also 
were transferred to Camp 5 from lower security camps on the eve of commission 
hearings during the week of April 3-7,2006, while the t~4o detainees chargeti by 
military commission who have not cooperated in this process remained in the camps 
to which they were assigned. All eight other detainees with pending cases were 
transferred with him. Affidavit of Colonel Michael I. Bumgarner, attached w; Exhibit 
F. Colonel Burngarner's Affidavit was delivered to the Defense team at 
approximately 1 :40pm on April 6,2006. 

11. The defense believes that the two detainees in commission proceedings and trot 
transferred are A1 Sharbi and A1 Bahlul. That and other kcts are included in a 
Defense proffer included with this motion as Exhibit G. 

Argument: 

1. The transfer of Omar Khadr to Camp 5 on the eve of commission proceedings was 
without justification based on his conduct, and was retaliatory for his cooperation 
before this body. This retaliatory transfer by detention authorities prejudicially 
impedes his ability to participate in his own defense. Further, retaliatory transfer 
prejudicially impedes the ability of his military counsel tc) develop a trusting 
relationship with their new client and constitutes affmatibe government interference 
in the attorney-client relationship. 

2. First, it is clear that Ornar Khadr's transfer was because he has cooperated in :military 
commission proceedings. The Prosecution does not contest that Mr. Khadr and seven 
other detainees were transferred to Camp 5 on or around March 30,2006. Two 
detainees - A1 Bahlul snd Al Sharbi -- were not transferred. The two who were not 
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transferred have resisted all cooperation with the commission process, .as evidenced 
by the transcripts and filings in their cases, all of which are part of what is referred to 
by this commission as commission law, of which the commission can take final 
notice under existing POMs. The same is true as to the identity and pendency of 
commission proceedings against the eight cooperative dktainees. This systematic 
transfer of all but the two uncooperative detainees makes it clear that the transfer of 
Omar Khadr was not for his safety or protection but for isolation and constructive 
punishment for the polite exercise of his right to an allegedly full and fair hearing 
before this commission. 

3. Omar Khadr's mental and physical well-being are so profoundly affected by his 
transfer to an isolation cell in Camp 5 that he is affirmatively and prejudicially 
impeded from participating in his awn defense. In the pioffer of evidence, Mr. Khadr 
makes clear that he is deeply affected, both physically und mentally, by even short 
stays in the isolation cells of Camp 5. In that facility, he is kept fiom any significant 
contact with human beings other than his guards. He is allowed to exercise only 
occasionally, and then only for an Ihour, usually at night. His living conditions are 
such that Mr. Khadr states that sometimes he cannot concentrate or think sbraight, and 
that he is distracted by physical pain due to those condi2ions. The affidavit of Prof. 
Eric Trupin, a recognized expert on the issues of young people in detention, makes 
clear that the ongoing detention of Omar Khadr in solitmy confinement impair his 
"ability to understand the legal consequences of the charges made against him and to 
assist his attorneys in his defense." 

4. "Commission law" clearly includes international law. In the decision of the 
Appointing Authority in United States v. Hamdan and United States v. Hicka, 
Appointing Authority Decision on Challenges for Causci, Decision No. 2004-00 1, 
Oct. 19,2004, available at 
~//www.defenselink.mil/news/C~ct2004/d2004 1021~meI.~df ,  General Al tenburg 
made extensive direct use of international law in his decision. See, especially, pp. 8-9. 
The Appointing Authority used authority from the Euro]?ean Court of Human Rights 
to support his position. Id. Less than three weeks ago, attd only nine days before 
Omar Khadr's transfer from Camp 4 to Camp 5, the Inter-American Commission on 
Human Rights, the human rights body directly involved,in oversight of human rights 
violations in the Americas, asked the United States government to seek precautionary 
measures to protect Omar Khadr during his detention here at Guantanamo. I;I the 
resolution paragraphs of their request, the Commission d s k d  that the U.S. 
government "take the urgent measures necessary" to "ensure that [Omar Khadr] is not 
subjected to prolonged incommunicado detention" becatme such treatment "l?ail[s] to 
comply with international standards of humane treatment" as set out in their decision. 
The text of the letter fmm the Inter-American Commission on Human Righb to Prof. 
Richard Wilson, one of the Defense team for Omar ~haclr ,  is attached to this motion 
as Exhibit H. This effort by the Inter-American Commission to protect Mr. Khadr's 
human rights is in recognition of the intensely debilitating nature of prolonged 
detention and its effects on the ability of Mr. Khadr to assist in his defense. 
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5. In a long line of cases, the United States Supreme Court and lower federal courts have 
recognized that direct government interference with the right to counsel is aper se 
violation of the right to counsel. United States v. Cronic, 466 U.S. 648 (1984); 
v. Leeke, 488 U.S. 272 (1989); ShJllinrzer v. Haworth, 70 F.3d 1132 (10' Cir. 1995). 
This occurs when the government has so pelvasively interrupted the attorney-client 
relationship that the defense is untble to perform it; function. In such case~;~rejudice 
is presumed and no harmless error standard applies. This should be no less true in 
commission proceedings than in federal criminal proceedings, since the right to 
counsel in these proceedings is at least as important, if not more important than the 
riglit to counsel in commissions. Here, the actions of the government directly impair 
the ability of detailed military defense counsel, who have no choice in appearing on 
behalf of Mr. Khadr, to begin to build a trusting relatiolnship with their new client, 
particularly Lt, Col. Vokey, who has only recently met with Mr. Khadr for the first 
time. Mr. Khadr is under the absolute control of the government in at least .three 
critical respects: with regard to his confinement, with n:ga.rd to his trial, and with 
regard to his legal representation. Here, the very same rnilitary that detains Mr. Khadr 
provides him with counsel. Both wear the same uniforms, whether they meet as 
counsel or serve as his guards in Camp 5. Here, interference by the government in the 
attorney-client relationship, particularly at its outset, is so pervasive that colunsel must 
overcome nearly insunnountable obstacles. The government has effectively denied 
Omar Khadr his right to military counsel. 

6. Article 13 of the UCMJ (10 USC sec. 813) provides as follows: "No person, while 
being held for trial, may be subjected to punishment or penalty other than arrest or 
confinement upon the charges pending against him, nor shall the arrest or 
confinement imposed upon him be any more rigorous than the circumstances required 
to ensure his presence, but he may 'be subjected to mi no^ punishment during that 
period for infractions of discipline."' Approximately one month ago, a military 
appeals court held that, when dealing with pretrial detainees, it would "scrutinize 
closely any claim that maximum custody was imposed sblely because of the: charges 
rather than as a reasonable evaluation of all the facts." hjaximum custody is arbitrary 
when it is unnecessary to assure presence at trial or is uwelated to security needs. 
United States v. Crawford, 2006 CAAF LEXIS 251 (2006). Moreover, the Due 
Process clause of the Constitution requires that conditiolis of confinement satisfy 
certain minimal standards for pretrial detainees. Bell v. Wolfish, 441 U.S. 520, 535, 
n. 16 (1979). 

7. Mr. Khadr is entitled to be returned to Camp 4 for the duration of commission 
proceedings unless some reason other than the pending c~harges against him or 
"smoother camp operations" requires different treatment. A federal court can order 
that he be returned to the general population. Hamdan v._Rumsfeld. 344 F. Supp. 2d 
152 (D.D.C. 2004) (order attached at 173-174). This commission should order no 
less. 

Exhibits: Exhibits A through H are attached hereto. 
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Witnesses and Argument: The Defense has requested testimony fkom Colonel 
Bumgarner, Commander Durand and detainee Sufyian Barhoumi, to the best of 
submitting Defense counsel's knowledge at this time. 

Respectfully submitted, 

//sN 
Richard J. Wilson 
Detailed Civilian Defense Counsel 
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NEWS ARTICLES 

New Gnantanamo Camp to Pave Way for Future Detention Ops 

By Donna Miles 
American Forces Press Service 

NAVAL STATION GUANTANAMO BAY, Cuba, June 28,2005 - For a glimpse at what's ahead for 
the detention facility here for enemy combatants, look no farther than Camp 4, one of .five camps that 
make up Camp Delta here along Radio Ridge. 

Camp 4, the only medium-security camp at Guantanamo Bay, is tire most sought-after camp here for 
detainees here. It's reserved only for those who live by the camp nlles and offers them the privilege of 
living in a communal setting that offers more freedoms and perks than less-cooperative detainees 
receive. 

Army Brig. Gen. lay Hood, commander of Joint Task Force Guantanamo Bay, said the camp is 
proving so successful in encouraging detainees to cooperate with camp rules that he's incorporating 
lessons learned here in Camp 6, a new, permanent facility to be built here. 

"Everyone here knows about Camp 4, and everyone wants to be here," Hood told militmy analysts 
who traveled here June 24 to observe detention operations. 

Camp 4 offers a wide range of incentives for ,good behavior. It features a common area that allows 
detainees to eat, sleep and pray together, Hood explained. Instead of the unpopular orange jumpsuits 
less cooperative detainees wear, those in Camp 4 wear white clothes that represent something of a 
status symbol among the detainee population. They get seven to nihe hours a day outside their living 
quarters for recreation. Instead of having their meals delivered to their cells on a tray, they get 
containers of prepared food that they dish up and eat family-style. 

Detainees at Camp 4 get access to volleyball nets and ping-pong tables and are treated 1!0 ice cream 
every Sunday, Hood said, They can request copies of the National Geographic magazines they love 
and occasionally get to watch Arabic family TV shows and soccer highlights. h d  five times a day, 
when the Muslim call to prayer sounds over the camp's speaker system, they get to pull out their 
prayer rugs, orient them with arrows throughout the camp that point toward Mecca, ancl pray as a 
group. 

"One thing that is really different in this camp is that we have a working relationship with these 
people," said Chief Warrant OEcer Tom Peal, officer in charge of the camp. "We're here to make 
them feel as comfortable as possible." 

Hood stressed that entree to Carnp 4 is not based on how forthcoming a detainee is during 
interrogations. The price of admission to the camp is simply following camp rules. 

"There's a big incentive for detainees to want to be he&," said Command Sgt. Maj. Antllony Mendez. 
In fact, during the two years that he's served at Guantanamo Bay, Mendez said he's seen only about 10 
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detainees get transferred to another camp for bad behavior. 

Less cooperative detainees - those who spit at or throw urine and excrement at guards, refbse to leave 
their cells when ordered to or break other camp rules - Iive in four other camps, all with more 
restrictions. 

A new facility that recently received funding, Camp 6, will build on successes at Camp 4 in 
promoting good behavior among detainees, 13ood explained. 

The camp, the second permanent facility to be built here, will provide a living environment more 
suitable to long-term detention, officials said. It will offer more communal living, increased access to 
exercise areas, activities, mail and foreign-language materials, and enhanced medical facilities, 

Other perks will be offered deypending on detainees' behavior. " Wd'll be able to ratchet it up or down, 
based on (a detainee's) compliance," Hood sdd. 

Hood said experience at Guantanamo Bay demonstrates that it ge:nerally works to everyone's 
advantage when there's cooperaticp on both sides. Detainees are less violent. Guards me safer. 
Interrogators are more able to build rapport and gather intelligence;. 

rn running a detention facility, "there has to Ix some give and taki=," Hood said. 

"We're going to treat these detainees humanely. That's the bottom line. But we also want to find some 
ways to establish rapport and promote cooperation," he said. "That's the best way for .us to accomplish 
our mission here." 

Related Site: 
Naval Station Guantmarno Bay. Cuba 

@I News Archive 
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A M E R N  FOFCES INFORMMDN SERVICE 

NEWS ARTICLES 

Commander Leads Gitmo Guard Force Ttlrough Challenges 

By Sgt. Sara Wood, USA 
American Forces Press Service 

NAVAL STATION GUANTANAMO BAY, Cuba, March 3 1,2006 -Navy Cmdr. Catie Hanft 
knows she asks a lot of the sailors and soldiers she commands. They work 12- to-14 hour shifts in 
intense heat, dealing with a difficult group of people from a culturc3 foreign to them, all the while 
knowing their work is under international scrutiny. 

But with a focus on leadership, Hanft, deputy 
commander of the Joint Detention Group and 
commander of the Navy Expeditionary Guard 
Battalion here, is bringing her troops past these 
challenges to a place where they are fulfilling their 
mission and contributing to the fight against 
terrorism. 

"Being down here is the right thing to do," Hanft 
said. "Seeing how hard the sailors and soldiers work, 
I know we're doing a good job." 

The roughly 500 sailors in the Navy Expeditionary 
Guard Battalion provide security inside Camp Delta, 
the main detention facility here, An additional 400 to 
450 soldiers provide security for other smaller camps 
and Camp 5 - the newest and most high-secuxity 
facility -- as well as external security outside the 
camps. 

- -  - . 
~ o i k  Detention Group and commander ofthe  my 
Expeditionqy Guard Battalion at Gtranfanamo 
Bay, Cuba, sfandr in a dlsplay of a typical 
compliant detainee cell at Camp Delta, Naval 
Statlon Gua~tamrno Bay, March 30. Phoro by Sgt. 
Sara Wood, USA 

In all the facilities, guard force troops face unique challenges when dealing with the detainees, Hanft 
said. Detainees who have been here for a long time and are frustrated and depressed often act out 
against the guards by assaulting them, throwing things at them or calling them names, she said. 

Guards are not allowed to react 'to detainee outbursts, but are relievod fiom their posts and taken care 
of while the detainee is put in segregation as punishment, Hanfl said. This has been a challenge for 
her troops, she said, because they cannot give in to their natural inclination to defend themselves 
when attacked, 

"I ask young sailors to put aside their personal political beliefs and to reach deep into their ethical 
beliefs, and to look past the differences and problems, and to be hunane," she said. "That's a big 
challenge, to do that on a daily basis." 

The long hours also are taxing on the guard troops, Hanft said, especially when they're required to 
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keep their composure at all times and use interpersonal skills to work with the detainees and foster 
cooperation. Servicemembers receive cultur*tl training before reporting here, but the Muslim culture 
isn't something that can be learned overnight, she said. 

"No matter how much you tell a person what they can expect, they won't fully understand until they 
come down here and see the reality and live .the reality day to day," she said. 

A negative worldwide perception of detention procedures at Guarltanamo Bay has been a challenge 
for her troops to overcome, Hanfi said. These troops have sacrificed a year of their lives to leave 
home and serve their country, doing a very txrduous duty, and it's hard for them to hear criticisms and 
accusations leveled at them in the United States and abroad, she said. 

"It's very hard on them to know that they are volunteering -- they are sacrificing their families and 
themselves -- to come down to a place that many people don't unclerstand and that many people 
criticize," she said. 

Many criticisms of Guantanamo Bay occur because people haven't visited the facilities and witnessed 
detention procedures, Hanft said. "Until you :redly Mly understand what's going on down here and 
see what's going on down here on a daily basis, then you can't redly comment on it," she said. 

The Guantanamo Bay leadership is constantly making improvements to make detainee operations 
better, Hanfi said. The detainees' menu was recently changed to a more Mediterranean-style cuisine to 
suit their preferences, and detainees have a choice of four different meal plans, she said. 

As always, all detainees are given basic issue items and afforded the right to practice religion, Hanft 
said. Compliant detainees are given comfort items, such as games, library books, and pens and paper, 
she said. Highly compliant detainees are allowed to live communally, sharing meals and recreation, 
and spend more t h e  out of their cells, she said. 

Female guards perform the same duties as their male counterparts, with one exception, Hanft said. 
When a detainee is showering at the end of the cellblock, female guards cannot go more than two- 
thirds of the way down the block, she said. Also, when detainees are using the bathroom facilities in 
their cells, they are allowed to cover themselves with a sheet or exercise mat. 

Legal procedures being put in place for these detainees are ones the U.S. government has never had to 
employ before, so there are many issues to work out, Hadl said. While that system is being 
developed, the servicemembers at Guantamm.~ Bay have been charged to safely, securely and 
humanely detain the suspected terrorists, and .they are doing so with integrity and discipline, she said. 

"The American people need to lrust that the rrdlitary, who they've turned to before in times of need, 
are doing what they need to do,"' she said. 

Related Site: 
Joint Task Force Guantanam~ 

Related Article: 
Outgoing Commander Reflects an Guantanamo Mission 

a News Archive 
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NEWS ARTICILES 

Detainees Living in Varied Conditions at Guantanamo 

By Kathleen T. Rhem 
American Forces Press Service 

NAVAL BASE GUANTANAMO BAY, Cuba, Feb. 16,2005 -- The detainee population at the U.S. 
naval base here is a diverse group. The roug'kdy 545 detainees haU, from some 40 countries and speak at 
least 17 different languages. 

I I But nearly as diverse as the indivicluals themselves 
are the conditions in which they're held. 

Since U.S. offi.cials began holding enemy 
combatants here in January 2002, tm elaborate 
system to manage those detainees in a humane 
manner, protect guards and maximize intelligence 
has evolved here. 

Today, prisoneb are divided into four levels, based 
On how cornply with cmP 
explained a seriior Navy petty officer serving here. 

Navy Master Chief Petty Officer Tracy Padmore, 
an aviation maintenance technician from Naval Air 

Station Jacksonville, Fla, explained that detainees are placed in levels based solely on how well they 
cooperate with guards' instructions. "(The levels) have nothing to do with what a detainee's 
(intelligence) value is or what he might say or do in an interrogation booth," he said. 

"Humane" and "consistent" seem to be watchwords for members of the joint task force here. Anyone 
working with detainees uses these words right off the bat when describing what they do. Guards and 
officers at Guantanamo consistently appear genuinely offended when asked about allegations in the 
civilian media about detainee abuses at Guanlanamo Bay. 

"I'm not here to say we're all perfect," Padmose said. "But these young men and women c q  out their 
duties in a highly professional manner." He added that when minor inhctions of the nlles by guards 
have occurred, they've been punished swiftly. 

"Detainees here at Guantanamo are treated in a humane manner at' all times by the security folks and 
the intelligence folks who work with them," A m y  Brig. Gen. Jay Hood, commander of Joint Task 
Force Guantanamo, said. 

He said all JTF members are strongly focused on their mission, "the safe, secure, humane custody of 
the detainees under our charge." 

Page 281 RE 108 (Khadr) 
Page 1 3 of 42 



_ ,  , _ .  _ . _ , . . .  , _ , .  _.. . .. .- .. .- - -  - -  .... - . .  

VerenseLlNK News: Detainees Living in Vafied Conditions at Gumtanamo Page 2 of 5 

Hood explained that information collected since the detainees have been held here has helped officials 
learn how best to handle the detainees' continued detention and to design suitable facilities. 

Level 1 detainees wear white "~miforms" and share living spaces with other detainees. At the other end 
of the spectrum, Level 4 detainees wear orange, hospital scrub-type outfits and have fewer privileges. 

Padmore, who is assigned to Joint Task Force Guantanamo based on prior corrections experience, 
described a typical Level 1 detainee as "compliant and willing to follow camp rules." Whereas, Level 4 
detainees generally "have a litany of offenses,," fiom threatening olher detainees or guards to hurling 
bodily fluids at guards or refusing to come out of the cell when ord.ered. 

To a certain extent, the level a detainee is placed in determines where he is housed, as well. Most 
Level 1 detainees are afforded extra privileges in Camp 4. (Camps are numbered based. on the order in 
which they were built, not their order of precedence or level of security.) 

Gone are the days of concrete slabs and open-air chain-link enclosures in Camp X-Ray. Hood 
explained that Camp X-Ray was a hastily built structure to deal with a rapidly changing situation in the 
war on terrorism and that the facilities there were never meant to be used for long-term detention. 
Engineers began construction on Camp Delta, which replaced Camp X-Ray in April 2002, shortly after 
detainees began arriving here, he said. 

In Camp 4, part of Camp Delta, detainees Jive in 1 O-man bays with nearly all- day access to exercise 
yards and other recreational privileges. 

Sgt. 1st Class Todd Rundle, an .Army Reserve military police officer, explained that Camp 4 is Camp 
Delta's only medium-security facility. Doors in the camp are normally opened with keys, but a 
mechanical override can be controlled fiom inside the centrally located "Liberty Tower," the camp's 
command post, in an emergency. 

Detainees generally are allowed out in exercise yards attached to their living bays seven to nine hours a 
day. Exercise yards include picnic tables under cover and ping-pong tables. Detainees also have access 
to a central soccer area and volleyball court, 

Rundle said the large amount of' outdoor time Is a huge incentive for detainees to want to be transferred 
to Camp 4, which is based on good behavior. "The increased incentive of the additional time out here, 
that's a big thing for detainees to be able to come out for that duration of time over the course of every 
single day of the week," he said, 

Part of the rationale behind the living arrangennents at Camp 4 is to rebuild detainees' social skills, 
"which might have been lost over time," Rundle said, Detainees are provided games -- chess, checkers 
and playing cards are the most requested items -- and are responsible for keeping their own living areas 
clean. 

They also eat meals together within their cellblocks. Fwd-service personnel bring the f ~ o d ,  always 
culturally sensitive, and detainees apportion it among themselves at mealtime. Padmore said a guard 
always supervises so "Detainee A is not getting three plates while Detainee B gets none." 

Books and other reading material are available during periodic visits from a designated librarian. A 
security official explained Agatha Christie books in Arabic are very popular and that camp officials are 
working to get copies of the Harry Potter books in Arabic, 
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Also in Camp 4, detainees are issued a full roll of toilet paper each week. In other cm.~ps detainees 
have to ask guards to apportion toilet paper when they need it. Padmore said many people take toilet 
paper for granted and that the detainees in Ceunp 4 value having their own supplies. 

Other privileges unique to Camp 4 include electric fans in the bays, ice water available around the , 

clock, plastic tubs with lids for the detainees to store their personal.items, and the white uniforms. 
White is a more cuIturally respected color and also serves as an incentive to detainees in other camps. 

"It's almost like a status symbol," he said. "D~~tainees come past and see detainees from Camp 4 - 

playing volleyball, playing soccer or in white uniforms. The hope'is that other detainees will play by 
the rulebook and aspire to get to Camp 4 to get those privileges afIForded to them." 

Not too far away, in Camp 1, some detainees are just one step away from being movecl to Camp 4. 
They wear tan uniforms and are afforded such comfort items as prdyer rugs and canvas sneakers. Many 
of these detainees are being considered for transfer to Camp 4, Rulzdle said. 

Detainees in Camp 1 are housed in individual cells with a toilet and sink in each cell, The have 30 
minutes in one of two exercise yards at the end of each cellblock twice a week, Padrnore explained. 
Showers are allowed in outdoor shower stalls after exercise periods. 

There are 10 cellblocks with 48 cells each, but guards generally don't fully popdate the cellblocks to 
minimize the guard-to-detainee ratio. 

Movement into and within the camp is funneled through "sally ports," entrances and passageways with 
two gates. One gate must be closed before the next can be opened. Military police officers man each 
sally port from inside. 

Each detainee gets basic items such as a "finger toothbrush" -- shoi-t and stubby so it can't be used as a 
weapon -- toothpaste, soap, shampoo, plastic flip flops, and cotton underwear, shorts, pants and a shirt. 

Guards are not allowed to remove basic items, but comfort items cim be taken away for behavior 
infractions. Comfort items can include such simple things as Styrofoam cups and caps 'lo the water 
bottles. 

Some seemingly innocent items are kept fiom detainees to prevent them from harassing guards. For 
instance, sport tops on water bottles can make it easier for detainees to shoot bodily fluids onto guards, 
Padmore said. 

The most recently completed detention facility, Camp 5, is a state-of-the-art prison that many states 
would envy. The $16 million facility, completed in May 2004, is composed of four wings of 12 to 14 
individual cells each. 

The two-story maximum-security detention and interrogation facility can hold up to 100 people and 
houses Level 4 detainees and those deemed to be the most valuable intelligence assets. The camp is 
run fiom a raised, glass-enclosed centralized control center that sits in the middle of the facility, giving 
the MPs a clear line of sight into both stories of each wing. Army fifational Guard Maj. Todd Berger 
called the control room "the nerve center of the camp.'' 

Berger, who in civilian life is a state trooper in New Jersey, explained that all detainee movement in 
Camp 5 is monitored and controlled through touch- screen computers in the control center. 
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Thick steel airlock doors clang shut with a hiss and an echo as gucuds move through the cellblocks. In 
Camp 5, media and other visitors are not pennitted to tour occupied cellblocks, The modem facility 
features some cells equipped with overhanging sinks and grab bars on the toilets for detainees with a 
physical disability and 10-foot-by-20-foot outdoor exercise yards ,that detainees genenrlly have access 
to for an hour every day. 

Camp rules are posted in four languages -- A:rabic, Farsi, Urdu, and Pashto -- in the exercise yards in 
each of the camps. Recently, the enclosed bulletin boards have also featured posters with information 
about the Afghan elections. "It talks about the fact that 10 million .Afghanis freely elected their own 
government," Rundle said. "So it's a bit of ne,ws from home ... for a chunk of the detainee population 
here." 

Cultural sensitivity is consistently practiced in each of the camps. ;Respect for Islam is evident in many 
of the policies. For instance, in each cell in C m p  1, a Koran is stored hanging in a surgical mask from 
the cell wall. The purpose of the surgical mask is to hold the Mus1i.m holy book "in a place of 
reverence," Padmore said. 

In each cell block a painted arrow points toward Mecca, Saudi Arabia, so the detainees know which 
way to face during their daily prayers. During Ramadan, detainees were allowed to break their daily 
fast with water and dates at the appropriate time, and prayer calls a h  broadcast over loudspeakers five 
times a day. 

Regardless of his assigned level or camp, no detainee is considered'to be more or less clangerous than 
another. "I can't say who's dangerous and who's not," Padmore saiclr "I consider them all dangerous 
people because they're here." 

Related Site: 
Joint Task Force Guantanam~ 

A Koran hangs in a surgical mask in Camp 1. The Muslim holy book is hung up on the 
wall to give it a place of reverence. Photo by Kathleen T. Rhem 

High resolution photo 

Two detainees in white "uniforms" stand in the doonvay of their bay in Camp 4. To a 
certain extent, a detainee's level is determined by where he is housed, as well. Most 
Level 1 detainees are afforded extra privileges in Camp 4. Photo by Kathleen T. Rhem 

Detainees walk in an exercise yard in Camp 4, where they live in 10-man bays with 
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nearly all-day access to the yard and other recreational privileges. Photo by Kathleen T. . 
I High resolution photo 

- ------ 

High resolution photo 

This view shows m unoccupied wing in the state-of-,the-art Camp 5, a $16 million 
facility completed in May 2004. Photo by Kathleen 1'. Rhem 
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DECLARATION OF ERIC W. TRUPIPd, PB.D. 

I Eric W. Trupin hereby declare that to the best of my knowledge the following is true 
and correct: 

1. I have personal knowledge of thc matters Sated herein and, if called upon to 
testify, could competently testi fjl thereto. 

2. My qualifications to render expert psychological opinions include my education 
and training and over thirty years of clinical, research, and programmatic experience as a 
child and adolescent psychologist, as set forth in detail in my curriculvrn vitae, which is 
' attached hereto as Exhibit 1. 

3. 1 received my Ph.D. in clinical and community psychology from the University of 
Washington in 1974. My postgraduate training has included sri internship in clinicdl 
psychology at the University of Washington, Department of Psychiatry and Behavioral 
Sciences from 1973 to 1974. 

4. I am currently Professor and Vicle Chairman in the Department of Psychiatry and 
Behavioral Sciences at the University ofwashington School ofMedicim. I direct the 
Division of Public Behavioral H d t h  and Justice Policy. For twelve years, from 19I17 to 
2000, J was the Director of Child and Aclolescent Psychiatry ol'the Children's Hospital 
and Regional Medical Center in Seattle. 1 conduct research anti publish on a wide rfinge 
of issues related to juvenile and adult orenden. 

5. 1 also currently djrect the mental health clinics in both caunty and state juvenile 
facilities in Washington State under wnoract with the University of Washington 

6.  1 also sera as an expert /consultr~nl to the U.S. Departn~ent of Justice's Civil 
Rights Division's Special Litigation Section. I have and continue to be involved in the 
Department of Justice's investigations of conditions of confine.ment under the Civil 
Rights of Institutionalizeti Persons Act (CRIPA) in a number of states and counties. The 
subject of detainee isolation, seclusion and solitary confinemer:t is often a focus ofthese 
investigations. In addition, I serve as the: mental health monitor on a number of 
settlement and consent decrees. 

7. Over the course of my career I have evaluated the mental health of h u n d d s  of 
youth detained in correctional f'acilities. 

8. 1 have been retainled by ! 0 . K. 's counsel the International Human Rights 
Clinic at American University Washington College of Law, to rmnduct an evaluatior~ of 

's current mental status. The assestsmem provided in this Declaration is based Lon 
representations made to nie by one of 6. k ' s  attorneys, M u n w  Ahmad. 

9. According to Professor Ahmad , 8 .  is an adolescent of 17 years of age who has 
been detained at the U.S. Naval base at C;oantBnamo Bay, Cuba, s h e  the age of IS, It is 
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believed that he has been held in solimy confinement since his capture and incarmration 
two and a half years ago. 0: 14 has not betn permitted contact with his fbmily, with 
other children his age, or with his attorneys. 

10. It is believed that f i .  K- was shot t h  times at the age of 15, while stil.1 in 
Afghanistan, and that he is in poor physical health. 

1 I .  I understand that approximately 31 sulcide attempts have been made by detainees 
at Guanthnamo Bay. 

12. Both my clinical experience and the research litemtun, reflect the profound 
deleterious effects of extended isolatiorl and solitary confinement on an individual's 
psychological hnctioning and overall health status (Bauer,M,, Priebe ,S., d aI,1993; 
Grassian, S., 1983; Haney,C. 2003; Jen~elka,R, Trupin,E.,ChileqJ., 1989; Mitchell, J., 
Varley, C., 1990 ). Suicide attempts, %:If mutilation, auditory and visual hallucina~:ions, 
paranoid delusions leading to violent algresslve behavior, memory and attentional 
problems, other cognitive dysfbnctions and a wide range of physical problems stemming 
from eating and sleeping problems have been consistently ideirtified in individuals 
subjected to relativejy brief isolations Oess than a week). 

13. Standards of uyr: and practice policies have been estal,!ished to address the 
management of youth maintained in isolation and solitary confinement by the O f f i c ~  of 
Juvenile Justice and Delinquency Prevention, The National Council on Correc t io~  
Healthcare and the American Psychiatric Association. In the standards established by 
these entities, long term solitary confinement is not supported. When brief isolation or 
solitary confinement is deemed necessary for the security or safety of the youth or lathers 
due to specific rnanifeskrtions of self harmjng or aggressive btthaviors, delineated 
procedures related to mental health m e  are specified. These Include regular assessment 
and evaluation from a qualified mental health professional and the initiation of treatment 
when deemed necessary by the mental health professional. Thc standards also require 
that correctional staff identie the specific behaviors a youth needs to display in orcler to 
be released fiom confinement and for how long they need to sustain this behavior. 

14. The effects of persistent withholding of sensory, cogdtive and emotional ctmad 
and stimulation can have a limiting and deviant effect on both behavior and 
neuropsychological development with adolescents. The capacity to be resilient to the 
effects of isolation is cornpromised by their inability to utillze the cognitive and 
emotional strategies that develop as a fhnction of maturity. Without social contact or 
regular cornrnunictition with family or adults who display concern for one's 
circumstances (even though they may be horrified by the adolescent's crime). adolascents 
display increasing manifestations of psychopathology. 

15. In addition, the inability ofthe adolescent to display aily behavior which could 
influence a change in the circumstances of their confinement often contributes to the 
exacerbation of symptoms such as self mutilation, depressionand or aggressivenesw. For 
these youth, the lack of any control over the circumstances of their confinement in 
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combination i i t h  the absence of social contact contributes to the persistence and 
exacerbation of psychiatric symptoms. 

16. The conditions of 10 .Y.' s confinement may cause mental deterioration so severe 
as to impair (b ,k 's ability to understand the legal consequence$ of the charges made 
against him and to assist his attorneys in his defense. Moreover, these conditions m,&e 

particularly susceptible to mental coercion and false confession. 

17. The impact on an adolescent sucl~ as 0.p ,: who has beexi isolated for over two 
and a half years i s  potentially catastrophic to his future development. Long term 
consequences of extended confinement ere both more pronounc'ed for adolescents wid 
more dificult to remediate w treat even aAer solitary confinement is discontinued. :It is 
my opinion, to a reasonable scientific certainty, that 1 L .v.fs current conditions of 
confinement place him at significant risk for future psychiatric deterioration, which may 
include irreversible psychiatric symptoms and disorders. 

1 8. In order to effectively address i?.(C 's mental status, hiwcompetency to 
understand the le~al implications ofthe charges being brought and the impact of the 
conditions of' confinement on his overall ftnctioning, it will be necessary to condm a 
comprehensjve in person interview, assessment and record review estimated to take a 
minimum of three days. 

19. I am qualified to perform such an evaluation on 1O41~ .arid am willing and 
available to travel to Guanthamo Bay in order to do so. 

20, In Iight of reports that * O.& may suffer fiom ongoing physical injuries, it is 
advisable that a physician specializing in internal medicine evaluate 0 K , as well. 

21. The opinions rendered in this Declaration were reached without conducting a 
personal examination 4. c. \ c .  due to government restrictions preventing access to him. 

1 declare under penalty of perjury that the foregoing is true and krrect. 

Executed on t h i s m a y  of August, 20044. 

EL- 
Eric W. Trupjn, Ph.D. 
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Merriam, John J CPT OMC 

From: 
Sent: 
To: 

MAJ USSOUTHCOM JTFGTMO 
Thursday, April 06,2000 9:39 AM 
Vokev. (iolb~ C LtCol USSOUTHCOM JTFGTMO: Merrlam. John J CPT OMC: Ahmad. 
~ u n & r  I CIQ OMC 

Cc: 
Subject: 
I 
RE: Supplemental Dlscsvery Request: Conditicms of Confinement 

D 

Gentlemen, 

I should have an affidavit from the Commander of the Joint Detention Operations Group later this morning. Your request 
below to speak to the PA0 officer is not relevant, as the affidavit is providing the requested information directly from the 
decision maker. 

1 have asked the JTF to copy Colonel Davis a n d m o m  our office to provlde you wlth the affldavit when we receive it. 
If you believe the Joint Detentions Operations Group policy wlll limit the acci~sed from receiving a 'full and fair trial, I 
recommend filing a motlon seeking appropriate relief, 

-----0rlglnal Message--- 
From: Menfarn, John 1 CPT OMC 
sent: Wednesday, April 05, 2006 10:21 PM 
To: 
cc: 

- 
Vokey, Colby C LtCol USSOWHCOM JTFGTMO; Ahmad, Muneer I CN OMC;; 

Subject: Supp4ernental D lmery  Request: Condltlons of Confinement 

Sir: 

This is a request for discovery and for the production of at least one witness in relation to the issue regarding detainee 
Omar Khadr's conditions of confinement. 

The defense proffers the following facts with respect to this request: 
1. On 4April2006, after learning that detalnee Olnar Khadr had been moved from Camp 4 (where he has been held 
the entire time he has been represented by detaik~d military counsel) to C:amp 5 (where he resides in segregation, In 
substantially higher secuirty conditions), detailed milltary counsel contacted the Staff Judge Advocate's Offlce for JTF 
GTMO to get information regardlng the reasons for the move and the cortditions of confinement. 
2. This was particularly important information to the defense as the move! appears, on its face, to be linked in some 
way to the status of detainees with respect to military commissions. Spec:ifically, Khadr, as well as several other 
detainees currently facing commissions trials (Barlioumi, Zahir, Hamdan, etc.) were moved, despite not having 
committed or been alleged to have committed any offense against camp discipline or to have in any way acted in such 
a manner that he could reasonably be believed to \pose a threat to others, Meanwhile, detainees like Al Bahlul (who 
has "boycotted" the proceeedings) were NOT moved. 
3. On 5 April, the defense agaln contacted JTF GTMO SJA and this time were told that JTF G1:MO SJA could not 
provide any information and would not do so. JTF GTMO SJA referred the defense to the Task Force, but refused to 
provlde a contact name or number. 
4. On 5 April, at the conclusion of hearings in the commission for that day, a news article was published in whlch a 
JTF GTMO spokesman had already released an explanation to the press regardlng the changed circumstances of 
Khadr's conflnement. This was dorre by the same entity, JTF GTMO, that apparently could not give thls information to 
the defense. 

Accordingly, the defense requests the prosecution to make available Cdr. Robert Durand, the J'TF GTMO 
representatbe who spoke to the press, for the purpose of interview as a potential wltness in the case. The defense 
also requests that the prosecution make available the JTF operations officer or responsible offlcial who makes 
decisions regarding the transfer of cletainees from (me camp to another. The defense believes Chis officer Is in the 
grade of COUO-6, based on Information relayed to the defense by detalnt~s. The defense requires production of the 
witness in order to determine whether Omar Khadt's conditions of confinement have been alter~~d with a view towards 
punishing him for his participation in the case. More importantly, the deferlse has good reason to believe that this 
move was done with a vlew towards Interference with unsels' ability to form and malntaln an attorney- 
client relationship with the accused. The prosecution i !?%!a%= t interference by government agents with the 
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representation of a crlminal defendant is univer~~ally deplored, and directly implicates both the 5th and 6th 
amendments to the Constitution of the United Stistes. 

An earller email filed as a discovery request indloated that a "formal document" would ensue. That is not the case -- 
that email, together with this one, constitute valid discovery requests by the defense. 
vlr, 

CPT John Merriam 
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AMERICAN FORCES WFORMIITKIN 9ERVCE 

NEWS AR'TICILES 

Case of Suspected Teen Terrorist Hits More Legal Roadbloclb 

By Sgt. Sara Wood, USA 
American Forces Press Service 

NAVAL STATION GUANTANAMO BAY', Cuba, April 6,2006 - The military commissions case of 
suspected terrorist Omar Khach, which has already dealt with quc:stions about pre-trial publicity, was 
confronted with more legal issues yesterday, with the defense teant facing an ethical dilemma and 
then going on to challenge the presiding officer's fitness to serve. 

The defense's ethical dilemma came after Canadian-born Khadr, 19, told the court he was boycotting 
the proceedings because he was not being treated fairly, even though he was cooperating in the 
commissions. Khadr's defense counsel, Marine Lt. Col. Colby Vokey, said the boycott came because 
Khadr had been moved to solitary confinement March 30, which made it difficult to prepare his 
defense. After a heated exchange with Marine Col. Robert S. Chester, the presiding officer, and a 
brief recess, the defense requested that the confinement issue be dealt with right away. 

Chester denied the defense's request, and Vokey and Muneer Ahn~ad, Khadr's civilian defense 
counsel, said they could not continue with proceedings because it was against their client's wishes. 
Ahmad said that Khadr had made clear to them that he wanted the confinement issue resolved before 
any other proceedings took place. To continue would be a conflict with their client's, :md therefore 
would be an ethical violation for the attorneys, Ahmad said, 

Chester said the court could not immediately decide the issue of K M s  confinement status, because 
the prosecution had not had any time to do research and find possible witnesses. Because there was no 
legal authority that proved continuing would be an ethical violation, he ordered proceedings to move 
forward. The defense team cooperated with filrther proceedings, but under protest. 

In a statement issued after the morning's proceedings, a Joint Task'Force Guantanamo spokesman said 
no one at Guantanamo Bay is ever in solitary confinement. 

"~onsistent with Army regulations, individuals in a pre-trial status.are separated fiom the general 
population," said Navy Cmdr. Robert Durand, director of public affairs for JTF Guantanarno. "These 
measures are largely for the protection of the detainee." 

Most of the detainees charged by the Office of Military Cornmissism are housed in C m p  5, which is 
a state-of-the-art facility completed in May 2004 where detainees can communicate with one another 
and use a recreation yard, Durand said. 

In later proceedings today, during voir dire -- the process by which the legal counsel determines if a 
judge can be fair and impartial -- the defense raised two issues that caused them to challenge the 
suitability of the presiding officer and ask him to step down fiom the case. 

The first issue raised was Chester's extensive attention to material h the media and other outside 
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sources about this case. This issue was dismissed quickly by the prosecution and by Chester, because 
his stated reason for looking at the material %was to ensure nothing in the public domain would affect 
the fairness of the hearing. 

"These commissions are important; that there be a full and fair trial is important; that Mr.'Khadrls 
rights are protected is important," Chester sa.id in response to questions about his reasons for paying 
attention to the media. 

The other issue raised was the fact that Chester, who has extended his service past retirement to serve 
in the commissions, currently has a job application in to become an immigration judge for the U.S. 
govenunent. The U.S. attorney general makes selections for immigration judges, and the attorney 
general has a personal interest in the outcome of the military commissions, Vokey said, so that puts 
Chester in a compromising position. 

"You are asking for a job.fiom someone who has a vested interest h how you decide this case," 
Vokey said. 

The prosecution countered that the attorney general does not have any authority in military 
commissions, and therefore is not affected by the outcome. Chester agreed, saying that his decision 
will not be influenced by his application. 

Chester denied the defense's request that he remove himself from the case, and said further details as 
to why he made this decision will be provided at a later date. 

Khadr is charged with attempted murder based on the allegation that he emplaced improvised 
explosive devices on routes frequented by U.S. military convoys. He also is charged in connection 
with a grenade attack that killed Army Sgt. l at Class Christopher ,9peer and two Afgh4m military 
members in Afghanistan on July 27,2002. . 

Related Sites: 
Military Commissions 
Detainee Affairs 

Related Article: 
Added G u a n t a ~ o  HearinaDe-Withal Publicitv 
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Khadr lawyer asks judge to halt 
proceed1 ngs 
Updated Wed.  Apr. 5 2006 10:02 PM ET 

Associated Press, Canadian Press 

GUANTANAMO BAY NAVAL BASE, Cuba - 
A defence attorney for a Canadlan 
teenager accusecl of kllllng a U.S. soldler 
In Afghanistan asked the judge on 
Wednesday to halt proceedlngs because 

dlstrlbuted by mother, of a lack of establlshed rules for the 
Meha Khadr. military trials. 

"Sir, you should halt these proceedings ... i~n t i l  the government gets 
the rules together," sald Army Capt, John Flerrtam, an attorney for I RELATED STORIES 

1 Omar Khadr, 19, I I b Khadr faces another Guanta 

Shouting and table banglng punctuated Wednesday's hearlng at thls 
Isolated U.S. rnilltary base as the judge, Marlne Col. Robert S. 
Chester, and another of Khadr's defence attorneys clashed over the 
lack of rules for the flrst mllltary tribunals since the World War I1 
era. 

Chester sald he would rule on Merriam's request to halt proceedlngs 
after he has read relevant materlal delivered by the defence. 

Early In the sesslon, Khadr said he was boycottlng the proceedings 
because he has been kept In solltary confinement since March 30. 
Chester berated the defence attorney, Marlr~e Lt, Col, Colby Vol~ey, 
for not having warned hlm earller of the sltwatlon. 

b Group wants Omer Khadr pr 
torture 
Human rlghts watchdog takl 

USER TOOLS; 

As the volces grew louder, Vokey banged hls hand on a varnlshed 
wood table and shouted that he hadn't had an opportunity to alert 
the judge. 

"Every tlme we come down here there Is an lncredlble burden just to 
do my job," Vokey shouted. Chester then called a recess, 

Late Wednesday, Navy Cmdr. Robert Durand Issued a statement 
saying no detalnees at Guantanamo Bay are put In solltary 
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confinement but addlng that detalnees "In a pre-trlal status are 
separated" from the general population. Khadr was moved to a cell 
alone In a higher-security area for his own protection but still can 
see and talk to other inmates on his tier, Durand told 'The Associated 
Press. 

Vokey and the judge also clashed about trlal procedures to bririg In a 
Canadian consulting attorney requested by the Toronto-born Khadr, 
who was 15 when he was captured. 

Chester asked Vokey If he had filed a brlef requestlng a Canadlan 
attorney as a consultant. Only lawyers who are U.S, cltlzens are 
permltted to directly partlclpate. The judge then told Vokey that 
even If a brief was filed, he dldn't know If he had the authorlty to 
allow a Canadlan attorney Into the courtroom. 

"There are no rules here," Vokey retorted. "It seems klnd of crazy, If 
the presiding officer doesn't have the authorlty to act on it, to go to 
the presldlng officer." 

I n  a separate hearlng Tuesday, Chester refused to say If he would 
use lnternatlonal law, or mllltary law or federal statutes as 
guidellnes. The chlef rnllltary prosecutor, Alr Force Col. Morrls C)avis, 
later said the judge can use several standards of law "to provlde a 
full and falr trlal." 

Khadr has been charged wlth murder, attempted murder, aldlng the 
enemy and conspiracy for allegedly throwing a grenade that kllled a 
U.S. Special Forces soldler whlle flghtlng wlth the Tallban In 
Afghanlstan and for planting mines targeted at American convoys. 

Chester sald the issue of Khadr's solltary confinement would be 
addressed later In the week. 

"We cannot stop these proceedings every tlme the accused doesn't 
llke what he had for breakfast or doesn't Ilk~e his conffnement," said 
a military prosecutor, who cannot be identifled under mllitary ground 
rules to journalists. 

Khadr, who has a sparse beard and was dressed In a blue checked 
shlrt, khakl pants and Reebok sneakers, renialned in the courtroom 
as the pretrlal hearing continued. 

Khadr is accused of kllllng Army Sgt. 1st Class Chrlstopher Speer, 
28, of Albuquerque, N.M., and wounding Anny Sgt. Layne Morrls, of 
West Jordan, Utah In the August 2002 flreflght. 

The wounded soldier and Speer's wldow flled a clvll lawsult agalnst 
Khadr and hls father, a suspected al Qaeda flnancler who authorities 
belleve was killed In Pakistan, I n  February, i3 judge awarded thr!m 
$102.6 rnllllon In their suit, though they have been unable to collect 
the judgment and the famlly's assets are unknown. 

Nearly 500 detainees are held at this U.S. rr~llltary base in 
southeastern Cuba. The U.S. has flled charges against 10 of them. 
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I, Colonel Michael I. Bumgarner, United States Army, under the penalties bf perjury, hereby 
state that, to the best of my knowledge, inf~tmation, and belief, the following is tme, accurate, 
and correct: 

I am a Colonel in the United States Army with over twenty four (24) years of active duly service 
a s  a Military Policeman . I an currently asr;ijped as the Commander, Joint Detention Group, for 
the Joint Task Force Guanhamo, Guantanamo.Bay, Cuba. As Detention Group Com,nander, I 
am responsible for all aspects of detention operations associated with the care and custody of 
Enemy Combatants fiom the Global War o:a Terror that are being held at U.S. Naval Station, 
Guantanamo Bay, Cuba. I lmve served in th is  position since April 2005. I answer directly to the 
Joint Task Force Commander, RDML Harris, or the Deputy Comander, BG Leacock. 

It is my responsibility, among others, to see that the detention mission is performed in a humane 
manner that protects the safety and security of the detainees, and ltie safety of security personnel 
at STIF-Guantanamo. I am completely familiar with all of the detention areas within the hint  
Task Force, including the actual structure and conditions wi* arah area, and the policies and 
procedures for detention optTations in each of those areas. 

As of approximately 30 March 2006, eight of ten Enemy Combatants charged with war bimes 
and scheduled to appear before a military cc~mmission have been co-located together on a tier of 
one of the newest detention camps, known eis Camp 5. The other two charged detainem are 
housed in a different facility. It is my intention to move the remaining charged commissions 
defendants to this same location when operationally feasible. 

Prior to co-locating the charged detainees on the same tier of Camp 5, they were spread out 
m s s  the camps, living in a number of different facilities. For exabple, three were living in 
Camp 4 (including Detainee Khadr), three were living in Camp 3, dne in Camp 5. The living 
conditions of the various charged detainees varied, depending on urhich camp they were in. 

Camp 5 is an American Corn t ioh  Association certified maximum-security detention facility. 
It was designed after a federal maximum-security facility in Indiana. The charged commissions 
detainees are held in one tier with the same wing of the Camp 5 f'acility On this tier, there are 
12 cells, of which eight are occupied by the charged detainees. 

I am familiar with the American Corrections Associations standards ancwith respect to the 
conditions of the detention, neither Detainee Khadr nor the other cclmmissions & t b s  are 
segregated, held in isolation, or in solitary coniinement. The charged detainees are held in 
individual concrete cells. The cells are not audio isolated and there is no effort made to disrupt ' 
any communication between the detainees h r n  within their cells. They are allowed to 
participate tn daily prayers, which occurs five times each day, and one of the detainees Ieads 
those p r a m .  The tier in which they are housed also has a reading room for the detainees' use 
on a scheduled periodic basis. 
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, .. . . . . .. - ,  . . . , . .  . - -  - .  - 
~ & h  detainee is allowed two hours of recreation a day. The recreation fields am divided into 
eight sections, separated by a liok fence. They are able to conununicite with each other, but 
cannot physically touch each other or play games, such as soccer. Six of the detainees 
participate in recreation at the same time. Two detainees participate in recreation activities in the 
newer recreation yard. Each recreation yard has physical exercise equipment, such as an eliptical 
machines for casdio-vascular exercise. 

By comparison, Camp 4 is a medium-security, comrnunal~livirlg facility in which detainees 
reside in open bays, with ten detainees per bay. They are able to recreate in groups, including 
having the opportunity to play games wzh as soccer, basketball or even chess. 

I supported and approved the decision to co-locate the charged detainees within the same tier of 
Camp 5. I then recommended the movement to the then-Joint Task Force Commander, MG 
Hood. He approved the decision and the relocation was made. This decision was well-advised 
and carefully thought out Input from senior leaders within the Joint Detention GTOIZP was 
obtained in consideration of this decision. It was not arbitrary. The movement was not and does 
not punish the charged detainees. Furthermore, it was not done to affect the commissions 
process, and it in fact does not. 

There were two primary reasons why the charged individuals were moved to the same wing of 
Camp 5. First, JTFGTMO is consolidating detainee operations due to a variety of factors, 
including a reduction in personnel and the anticipation of opening the new detention facility, 
known as Camp 6, sometime later this year. Some camps are being shut down and others 'are 
being moved around. Moving the charged detainees to the same wing in Camp 5 help* . ' 
rnanpowei- issues and'makes for smoother camp operations. . . 

Second, Joint Task Borce raanatanamo ir: trying to comply witll!AR 190-47 and AR 190-8, and 
sound correctional doctrine which recomnend separating various classes of detainees, such as  ' 

keeping pretrial detainees separate iiom  others and keeping detainees separated bastd upon the 
seriousness of the charged offenses. W i e  it can be said that all ofthe detainees m pre-trial, the 
fact that ten individuals have been charged changes the operational security for their care and 
custody. Consistent with AR 190-47 and AR 190-8 sepa rhg  the group &om the uncharged 
individuals increases the safety and security of the facilities for all detainees and allows more 
efficient operation of the guatd force. 

h \ c l l A ~ L  E: 8 u w @ . p j q  
Colonel, United States ~ n n y  
Commander, Joint Detention Group 
Joint Task Force Guantammo 

Executed on: 0 6  ~ ~ y ~ b b &  
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PROFFER OF OMAR KHADR 

I, Richard J. Wilson, hereby offer the following proffer. If' called to testifl regarding his 
transfer from Camp 4 to Camp 5, Omw Khadr would testiljr substantially as follows: 

1. On March 30,2006, he was a resident of Camp 4, the lowest security facility within 
the Camp Delta compound. As such, he lived in a dorm-style building with 10 
occupants sleeping on cots in a large open room. He had all comfort items allocated 
to detainees in that camp, including white clothing, bedding, access to books through 
a library and other personal effects. He had access to the outdoors for seve'ral hours a 
day, and was permitted to eat, sleep, and pray with other detainees. He had been at 
Camp 4 for a continuous, uninterrupted period of approximately six months;. As such, 
he was in Camp 4 when he was first charged and referred to a military com~mission in 
November 2005, and remained in Camp 4 during the tirne before and after the first 
session of his militruy commission in January 2006, 

2. At approximately 10 p.m. on March 30,2006, he was notified that an order fiom "the 
Colonel" had been issued for his transfer to Camp 5, what he understands fiom his 
own experience and from what he has been told by others is the camp with the 
harshest conditions at Guantanamo. 

3. He did not engage in any miscondt~ct prior to his transfer from Camp 4 to Camp 5.  

4, Prior to September of 2005, he spent approximately 15 months in Camp 5, 
immediately previous to his transfer to Camp 4. 

5. At Camp 5 detainees are housed in individual cells, totaliy isolated and segregated 
from other detainees. The cell is cement on all four walls, with an opaque ~ i n d o w  slit 
through which light from outside enters, as well as a small, mirrored windovv in the 
door that pennits guards to view him without him seeing out. The door is sealed 
steel, which prevents him fiom seeing any other detainees, and permits only limited 
communication under the small gap between the door and the concrete floor, Comfort 
items can be taken at will by guards, and cell searches are random and frequent. 
Exercise is ex.tremely limited, and generally is no more than one hour per day. 

6 .  On the date of his transfer, he was b:ansported to Camp 5 in the same van with Salim 
Hamdan, another detainee with a mrlitary commission proceeding. After arriving at 
Camp 5, he became aware that there: are seven other detainees with military 
commission proceedings. The detainee in the cell next to him is Abdul Zahr. 

7. He believes that there are two detainees with military commission charges who were 
not transferred to Camp 5. They Ali Hamza Ahmed Suleiman Al Bahlul and Ghassan 
Abdullah A1 Sharbi. Both of these individuals have r e b e d  to cooperate with their 
detailed defense counsel andlor civilian defense counsel; in the military comnlission 
process, and yet they were not transferred. 

Page 304 
RE 108 (Khadr) 

Page 36 of 42 



8. He suffers from chronic joint pain which has been exacerbated by the cold 
temperatures maintained in Camp 5. He also has had difficulty breathing because of 
the cold temperatures, 

9. During his prior detention in Camjp 5, he experienced delusions and hallucinations 
and other symptoms of mental disorder. When at Camp 5 for prolonged periods, he 
has difficulty concentrating or thirking straight. 

10. Because of the transfer to Camp 5 of all commission detainees except the two who 
are not cooperating, he believes that he is being punished for cooperating in the 
military commission process. 

RespectfUlly Submitted, 

Richard J. Wilson 
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INTER - AMERICAN COMMISSION ON HUMAN RIGFITS 
C O M I S I ~ N  lNTERAMERlCANA DE CIERECHOS HUMANOS 
COMISS~O INTERAMERICANA DE DlRElTOS HUMANOS 
COMMISSION INTERAMERIcAINE DE.5 DROITS DE L'HOFAME 

ORGANlZATlON OF AMERICAN STATES 
WASHINGTON, D.C. 2 0 0 0 6 U.S.A. 

March 21, 2006 

Ref: Omar Ahmed Khadr 
precaut ionary Measures No 8-06 
United Sta tes  

Dear Profeseor Wilson: 

On behalf of the Inter-American Cornmission on Human Fllghts, I wr i t e  with rctgard to 
the above-cited request for  prec8utlonar)f measures relatlng t o  Mr. Omar Ahmed Khadr 
(hereinafter "0. K."). 

1 wish t o  inform you that  during its 1 24Ih Regular Period of Sessions, the  Commission 
considered your request for precautionary rrleasures and,  in a note of today's date, decided t o  
address the  Government of the United States in the fol lowing terms: 

As Your Excellency is sware, on March 13, 2006 during its 1 24'h Regular Periocl 
of Sessions, the Cornmlssion convenecl e hearlng in  this matter in  order to receive: 
representations from O.K,'s representatives and the State as to whether the request 101. 
precautionary measures should be granted. After considering the written and oral 
submissions of the parties, the Comrnlssion has concluded that a serious and urgent rIsk 
of irreparable harm can be said to  exlst with respect to  one aspect o f  the request for 
precautionary measures, namely the circumstances of O.K.'s conditions end treatment in ' 
detention. 

More particularly, the Information presented by the Petitloners Indicates that 
0.K. has been the victim of serious instances of mistreatrnent at the hands of 
interrogalor8 and rni l i tav personnel during his time in detention In Afghanistan and at 
Guantanamo Bay. It is alleged in this connection that O.K. was denied pain medication 
for injuries suffered during his capture, forced t o  remain in stresspositions with both his 
hands and feet shackled for extended periods, physically assaulted during 

Professor Richard Wilson 
Washington College of Law 
American University 
4801 Massachusetts Ave,, N.W. 
Washington, D.C. 2001 6 

Fax: (2021 274-0659 
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interrogations, placed in a room with barking dogs wlth e plastio beg over his head, and 
threatened w i th  rape.' 0 ,K . l ~  representatives also allege that statements made by O.K. 
while he was subjected to tonure or other cruet, inhuman or degredlng treatment or 
punishment may be admissible and used against him In his orim'lnal proceeding8 before 
the military commission.' 

In i t s  written and oral representations, the United States objected to  the 
Commission's jurisdiction on the basls that the Commission lacks competence t o  issue 
precautionary measures in respect of stetes that have not retified the Arnericen 
Convention an Humen Rights or over matters arising under the lews of war, and 1:het 
O.K.'s request is inadmissible for failure to  exhaust domestic rarnedle~.~ Concerning the 
substence of the request, the State has not provided information wlth respect to  the 
specific ailegetlons raised by O.K. Rather, the State's oral end written observations 
indicate in general terms that the pollcy of the United States ab4olutely prohibits torture 
and requires all detainees to be treated humanely.* Similarly, in response t o  questkfns 
reised by t he  Commission during the hearing concerning whether the State has taken 
any measures to investigate O.K.'s allegations of abuse, the State's repreaentaTJve 
indicated that it was the pollcy of the United States to Investigate all credible alle~atlans 
of torture but otherwlso declined to provlde further Informat!on, ctting privacy concerns. 
Further, the State failed to clarify whether statements thet nright have been obtained 
through torture or other cruel, inhuman or degradlng treatment or punishment could be 
admissible or otherwislil used against O.K. In hls military conrmiaslon proceeding, but 
rather referred the Cornrnlssion to a military commisslon rule whereby the preslding 
officer may admlt any evidence that 'would have probative value t o  a reasonable 
person." 

In considering O.K.'s request, the Cornmisslon has taken into account its 
findings in precautionary measures ND 259-02, which were adopted In Merch 2002 and 
subsequently maintained and extended In favor of ell detainees at Guantanamo Bay, in 
those measures, as Your Excellency is aware, the Cornmisslon emphesized the clear 8nd 
absolute prohibition of treatment thet may amount t o  torture or may otherwise be cruel, 
inhuman or degradlng as defined under eppliceble international r~orms.~ The Commission 
also noted that according to longstending inter-American jurispiudence, states must use 
the means at their dlsposal tt, prevent human rights violations and to provide effectfve 
remedies l o r  any violations that do occur, including undertaking thorough and effective 
invest iget i~n~ capeble of identifying and punishing persons responsible for human rights 
infringements.' In addition, the Cornmis.sion stressed thet measures to respect the riglht 
to humane treatment must include the prphibition agalnst the use In any legal proceeding 
of statements obteined through torture or other cruel, Inhuman o r  degrading punlshmont 

I Requesr for Precsffllon8ry rneacurss dacod January 17, 2006, pp, 3-7. 

2 Rmquest tor Preceutlonrry rnoeawes dned Jenuc~ry 17, 2006, pp. 26-27. 

Initial Raspowis of the Stste drtsd Msrch 13, 2006, pp. 1-2. 

lnltial Response of the Stete datad March 13. 2C06, p. 3. 

Ptecamlonarv measures N' 250-02 (Deralnaas st duantsnamo Bay), Cornmisslun's letter to t h  United Stales d u d  July 
29, 2004, pp. 2-3, citing IACHR, Repon: on Terrorlrrn end ;iumsn Rights, OEAISsr.UVIII.116 Doc. 6 rev. 1 corr. (22 October 
20021, p,  248. b 

Precsution81V messurea No 259.02 Ibotainees a t  Guantsnamo Bryl, Commi~slon's letter 70 the United States dared 
Oclobor 28, 2005, p. 1 1. citing lIA Court H.R., Veldaqoaz Rodrlguer Case, Judgment ol 28 July 1988, Serler C No 4, paras, 172- 
174. 
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' or treatment, except egeinst a person accused of such conduct as evidence that  the 
ststernent was made." 

The Comrniss'ion has also taken into account its decision In precalrtlonary 
measure No 269-02 t o  reject the iurisdictlonal objections reised by the'stete, which 
were identical t o  those raised In tile present request, u~hereby the Commission 
concluded that it has the euthority to adopt precautionan) mnesures in respect of non- 
states parties to  the American Conventlon and t o  conslder and app!y international 
humanitarian law, end that an ellegatinn of yon-exhaustion o f  domestic remedies cloes 
not per se deprive the Commission of jurisdiction t o  adopt t>s malntain precautionary 
measures.' 

In  light of the above considerntlons and based upon the Information available, 
the Commission hereby requests that the State take the urgerrt measures necessary to: 

(1) ensure that O.K. l e  not subjected to tonurs or othe~ cruel, Inhuman or dsgradlng 
punishnient or treatment and k puaranteed his right'to respect for hls physical, 
mental end moral Integrity. This shouM include measures to ensure that O.K, Is 
not subjected to prolonglsd lncommunlcado detentlon or forma of lnterrogatlon 
that fell to comply with international standards of humane treatment. 

12) ensure respect for the prohibition egsinst the use In any legal uroceedlng of 
statements obtained through torture or other cruel, inhumen or degrading 
punishment or treatment, except against a person accused of such conduct that 
the statement was made. 

(3) conduct thorough and irnpartlel lnvistlgations into O.K.'a allegations of Torture 
and other Ill treatment ancl to prosecute individuals who may be responrible for 
such coriduct, including tbose who may be implicated through the doctrine of 
superior responslbitity, In llght of the State's obligation to ensure that detainees 
are not subjected to treatment that may amount to torture or may otherwlso be 
cruel, inhurnen or degrading as defined under epplibsblo international norms. 

The Commiss ion also requested that  the Un i ted  States provide it with i r i fo rmat ion  
concerning compl iance with these precautionary measures w i t h i n  15 days from t h e  date  of 
transmission of th is  correspondence. 

Precautionary measures No 259-02 (Detainees r t  Guen!ensrno Beyl, Commission's letter to  thn Unlted Stetea dated 
October 28, 2005, p. 1 1, cilinp UN Convention Againel Tornure, Artiele 15 (providing ihat *lelach Stnta Party shall encurs rh.( m y  
statement which is establlehed to have been made 8s a rwuk of torture shall not be lrivobd ss evldrnco In any proceedlngs, 
except against a person accused o f  torture am avidence this, the statement was mada"). Sea similarly International Covenant on 
Civil and Politlcd Rlgks, Art. 14[3)1~); jimerlcan Convention on Human Rlghts, Art. B(21~gl. (31; Inter-American Convention to 
Rsvent and Punish Torture, An. 10. 

Precautlonaw rnessures No 259-02 (Detainees el Guancsnam~ Bmyl, Cornmlsslon's letter to the United Stems dated 
October 20, 2005, p. 8. 
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With respect to the remaining allegations in O.K,'s request concerning the conduct of 
his military commission proceedings, the Commission considers that these matters would be 
more appropriately addressed through its petition procedure, based upon the complexity of the 
issues raised and f he possibility that an adoption of precautlonar'y measures would determine 
the merits of those issues. 

Sincere1 y yours, 

w 
Assistant Executive secretary 
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Hodges, Keith H CIV USSOUTHCOM J'TFGTMO 

From: 
Sent: 
To: 

Cc: 
Subject: 

-=)USSOUTHCOM JTFGTMO 
Thursday, April 06, 2006 4:40 PM 
~hester; kobert COI USSOUTHCOM JTFGTMO; Ahmad, Muneer I CIV OMC; Merriam, John 
J CPT O M C ; ~  Hodges, Keith H CIV 
USSOUTHCOM JTFGTMO- Vokey, Colby C LtCol USSOUTHCOM J'TFGTMO 
I- 
RE: Defense Reques:! for Production of Witnesses for 07 April 2006 Hearing 

Sir, 

(1) Colonel Bumgamer is currently meeting with Defense Counsel to answer any relevant questions they have regarding 
the accused's movement. He is available to be a witness tomorrow if the Defense requests. Absent a proffer from the 
Defense detailing how his testimony w~ll be different from the attached affidavit, I believe his testimony would be 
cumulative and not necessav to decide this issue. 

(2) The Prosecution respectfully declines to produce Commander Durand. The Defense justification below is insufficient 
to demonstrate how his testimony is relevant to this motion. Colonel Burngarner is available to testify to the specific 
reasons the accused was moved. 

(3) The Prosecution respectfully declines to prodme Sufyian Barhoumi denied. The Defense justification below is 
insufficient to demonstrate why his testimony is relevant to this motion. 

Khadr-Bumgarner 
Affidavit (2 p... 

VIR, 

-----Original Message---- 
From: Chester. Robert Col UsOUTHCOM JTFGTMO 
Sent: ~ h v n d d ~ ,  April 06, 2006 3:53 PM 
To: Ahrnad, Muneer I CN OMC; Merriam, John 1 C!T OMC; Hodges, Keith H (3' 

USSOUTHCOM JTFGTMO; Vokey, Colby C LtCol USSOUMCOM JTFGTMO SSOUTHCOM JTFGTMO 
Cc: 'mahmadQwd.arnerican.edu' 
Subject: RE: Defense Request for Production of Witr~esses for 07 April 2006 Hearing 

Mr. Ahmad: 

Thank you for the notice. 

What is the Gov't position on the witnesses ancl the availability? 

VIR 
Chester 

-----0riglnal Message----- 
From: Ahrnad, Muneer I C N  OMC 
Sent: Thursday, April 06,2006 3:07 PM 
To: Chester, Robert Col USSOlTMCOM JTFGTMO; Merrlam, John J CPT OMC; Hodges, 

Keith H CN USSOUTHCOM JTFGTMO; Vokey, Colby C LtCol USSOUTHCOM ITFG7MO; 

cc: - 
Subject: Defense Request for Production of Witnesses for 07 April 2006 Heating 

A defense motion regarding the transfer of ~~EQf&!ad damp 5 Is forthcomlng. Thls request is made 
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separately in order to provide the presiding officer with as much notice as possible to ensure the appearance of 
witnesses required by the defense. Specifically, the defense requests that the presiding officer order the 
production of the following witnesses for the commlsslon hearing scheduled for 07 April 2006: 

1) Col. Michael I. Bumgarner, Commander, Joint Detention Grol~p, Joint Task Force Guantanamo 

2) Cmdr. Robert Durand, Director of Public Affairs, Joint Task Force Guantanamo 

3) Sufiyan Barhoumi, Detainee, Guantanamo Bay 

In support of this request, the defense states the following: 

1. At approximately 9:40 a.m. on 06 April 2008, the prosecution notified the defense by email that an affidavit from 
the commander of the Jolnt Detention Group would be provided to us "later this morning." That affidavit, from 
Col. Bumgarner, was provided to the defcrnse at approximately 1:40 p.m. It includes various assertions regarding 
the purported reasons for moving Mr. Khadr from Camp 4 to Camp 5. The defense be!lieves it is necessary to 
examine Col. Bumgarner for the purpose:: of testing these assertions. 

2. Press coverage of Mr. Khadr's 05 April 2006 commlsslon ses!jion, including articles posted on the defenselink 
website, in the New York 'Times, the Miami Herald, and Canadian media, Include quotes from Crndr. Durand 
regarding the purported reasons for movi~ig Mr. Khadr to Camp 5. Those quotes differ from the affidavit provided 
by Col. Bumgarner. In addition, it appears that Cmdr. Durand's statements were made while the defense and 
prosecution were in comniission session on the evening of 05 April 2006. The defense believes it is necessary to 
examine Cmdr. Durand for the purposes of testing his assertions to the press. 

3. Sufiyan Barhoumi is a detainee at Gua~itanamo Bay who Is also In military commisslon proceedings. Like Mr. 
Khadr, he was moved from Camp 4 to Camp 5. He will be able i:o testify to the conditions in Camp 5, the time 
and circumstances of his move to Camp 5 ,  and his understanding of the reasons for this move. Mr. Barhourni's 
detailed defense counsel has represented to the defense Mr. Barhoumi's willingness to testify at the 07 April 2006 
hearing in Mr. Khadr's case. 

Respectfully submitted, 

Muneer Ahmad 
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AFFIDAVIT 

I, Colonel Michael I. Bumgarner, United States Army, ~mder the penalties of perjury, hereby 
state that, to the best of my knowledge, information, anil  belief, the following is true, accurate, 
and correct: 

I am a Colonel in the United States Amy with over twenty four (24) years of active duty service 
as a Military Policeman . I am currently assigned as the Commander, Joint Detention Group, for 
the Joint Task Force Guantanamo, Gwtanarno Bay, Cuba. As Detention Group Commander, I 
am responsible for all aspects of detention operations associated with the care and custody of 
Enemy Combatants fiom the Global War on Terror that are being held at U.S. Naval Station, 
Guantanamo Bay, Cuba I have served in this position since April 2005. I answer directly to the 
Joint Task Force Commander, RDMI, Harris, or the Deputy Commander, BG Leacock. 

It is my responsibility, among others, to see that the detention mission is performed in a humane 
manner that protects the safety and se:curity of the detainees, and the safety of security personnel 
at JTF-Guantanamo. I am completely familiar with all of the detention areas within the Joint 
Task Force, including the actual structure and conditions within each area, and the policies and 
procedures for detention operations in each of those areas. 

As of approximately 30 March 2006, eight of ten EnemysCombatants charged with war crimes 
and scheduled to appear before a military commission have been co-locatetl together on a tier of 
one of the newest detention camps, known as Camp 5. 'I%e other two charged detainees are 
housed in a different facility. It is my intention to move the remaining charged commissions 
defendants to this same location when operationally feasible. 

Prior to co-locating the charged detainees on the same tier of Camp 5, they were spread out 
across the camps, living in a number sf  different facilities. For example, three were living in 
Camp 4 (including Detainee Khadr), three were living in. Camp 3, one in C m p  5. The living 
conditions of the various charged detainees varied, depalding on which camp they were in. 

Camp 5 is an American Corrections Pusociation certified maximum-securily detention facility. 
It was designed after a federal maximum-security facility in Indiana. The charged commissions 
detainees are held in one tier within the same wing of the Camp 5 facility. On this tier, there are 
12 cells, of which eight are occupied 'by the charged detainees. 

I am familiar with the American Corrections Associations standards and,'with respect to the 
conditions of the detention, neither Detainee Khadr nor the other commissic~ns detainees are 
segregated, held in isolation, or in solitary confinement. The charged detainees are held in 
individual concrete cells. The cells are not audio isolated and there is no effort made to disrupt 
any communication between the detainees from within their cells. They arc: allowed to 
participate in daily praym, which oct:urs five times each day, and one of the detainees leads 
those prayers. The tier in which they are housed also has a reading room for the detainees' use 
on a scheduled periodic basis. 
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Each detainee is allowed two hours of recreation a day. The recreation fields are divided into 
eight sections, separated by a link fence. They are able 'to communicate with each other, but 
cannot physically touch each other or play games, such I= soccer. Six of the detainees 
participate in recreation at the same time. Two detainees participate in reareation activities in the 
newer recreation yard. Each recreation yard has physical exercise equipmtmt, such as an eliptical 
machines for cardio-vascular exercise. 

By comparison, Camp 4 is a medium-security, communii living facility in which detainees 
reside in open bays, with ten detainees per bay. They are able to recreate in groups, including 
having the opportunity to play games such as soccer, basketball or even chess. 

I supported and approved the decision to co-locate the charged detainees within the same tier of 
Camp 5. I then recommended the movement to the then-Joint Task Force Commander, MG 
Hood. He approved the decision and. the relocation was made. This decisi'on was well-advised 
and carellly thought out. Input fion~ senior leaders within the Joint Detention Group was 
obtained in consideration of this decision. It was not arbitrary. The movement was not and does 
not punish the charged detainees. Furthennore, it was not done to affect the commissions 
process, and it in fact does not. 

There were two primary reasons why the charged indivitluals were moved 'to the same wing of 
Camp 5. First, JTFGTMO is consolidating detainee operations due to a variety of factors, 
including a reduction in personnel and the anticipation of opening the new detention facility, 
known as Camp 6, sometime later this year. Some camps are being shut down and others are 
being moved around. Moving the charged detainees to the same wing in Camp 5 helps. 
manpower issues and makes for smoother camp operatiolns. 

Second, Joint Task Force Guanatanarno is trying to com1ply with AR 190-47 and AR 190-8, and 
sound correctional doctrine which recommend separating various classes of detainees, such as 
keeping pre-trial detainees separate h m  others and keeping detainees separated based upon the 
seriousness of the charged offenses. While it can be said that all ofthe detainees are pre-trial, the 
fact that ten individuals have been charged changes the operational security for their care and 
custody. Consistent with AR 190-47 and AR 190-8 separating the group from the uncharged 
individuals increases the safety and security of the facilities for all detainees and allows more 
efficient operation of the guard force. 

\ \ . 
Colonel, United States 
Commander, Joint Detention Group 
Joint Task Force Guantanamo 

Executed on: 0 6  ~ b b l b  - 
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P O l N  
US v Khadr 

Trial Schedule, Apr 7,06 

1.28 April 2006: Law motions due. 

2. 12 May 2006: Responses to law motions due. 

3. 19 May 2006: Replies to law motion responses due. 

4.26 June 2006: Law motion hearing begins. Two weeks docketed. 

5.21 July 2006: Evidentiary motions due. 

6 . 4  Aug 2006: Responses to evidentiary motions due. 

7. 11 Aug 2006: Replies to evidentiary motions due. 

8. 21 Aug 2006: Evidentiary motion hearing convenes. Two weeks docketed. 

9. 18 Sept 2006: Trial on the merits begins. 
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